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EDITORS’ NOTE 

This issue of CJCA contains our usual mix of updates, in-
depth explorations, and features.  

In the issue’s lead article, Laurent Crépeau explores an 
underappreciated aspect of a perennially vexed issue: court 
reviews of arbitral jurisdiction. Standards of review hog the 
scholarly and judicial attention but, as Crépeau persuasively 
argues, the procedural rules regarding how such reviews 
should be conducted—what his calls formats of review—have 
an important impact as well. Crépeau situates the Canadian law 
and practices on formats of review within their doctrinal and 
comparative context. 

At CanArbWeek in October, our co-founder and Executive 
Editor Hon. Barry Leon was presented with the Distinguished 
Service Award of the Chartered Institute of Arbitrators (Canada 
Branch). Presenting the award, another CJCA co-founder and 
Executive Editor, Prof. Janet Walker CM, lauded Barry’s many 
years of achievement and service to the Canadian arbitration 
community. In typical fashion, Barry used his acceptance 
speech not to revel in his own accomplishments, but rather to 
exhort the audience to increase its efforts to collaborate in 
building Canadian arbitration. In this issue of CJCA, we are 
proud to publish a lightly edited version of his acceptance 
speech as an essay. 

Next, Bruce Reynolds, James Little & Nick Reynolds 
comment on the vexed Aroma decision in the Ontario Superior 
Court, one of the most controversial Canadian arbitration 
judgments of 2023. The case has already been appealed to the 
Court of Appeal for Ontario, but these comments remain worth 
reading.  

This issue’s content is rounded out by two regular features. 
The first is a review of key developments in Canadian 
arbitration case law in 2022, penned as always by Lisa Munro, 
doyenne of the Arbitration Matters blog, now joined by her 
Lerners LLP colleague Rebecca Shoom as co-author. Second, we 
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 xii 

present the next in our series of interviews with leading 
Canadians in arbitration, a collaboration with the Young 
Canadian Arbitration Practitioners; this issue, we present the 
CJCA/YCAP interview of Kevin Nash, Registrar of the Singapore 
International Arbitration Centre. 

Please consider submitting your own writing to CJCA, (see 
https://cjca.queenslaw.ca/submission) and do not hesitate to 
contact us with article ideas, feedback, or suggestions. 

Joshua Karton, Managing Editor 
joshua.karton@queensu.ca 

 
on behalf of the senior editors: 

Barry Leon, Executive Editor 
Gerald W. Ghikas, Executive Editor 

Janet Walker, Executive Editor 
Anthony Daimsis, Case Comments and Developments Editor 

https://cjca.queenslaw.ca/submission
mailto:joshua.karton@queensu.ca
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“MAKING SENSE OF STANDARDS AND 

FORMATS OF REVIEW APPLICABLE TO THE 

JUDICIAL REVIEW OF AN ARBITRAL 

TRIBUNAL’S JURISDICTIONAL DECISIONS” 

Laurent Crépeau 

Central to the outcome of an arbitration are the arbitral 
tribunal’s jurisdictional decisions—what the tribunal rules that it 
can and cannot rule on. For this reason, parties may seek review 
of these decisions either at the pre- or post-award stages of the 
arbitration. Despite the ubiquity of such challenges, relatively 
limited attention has been given to the manner in which courts 
review jurisdictional decisions. However, upon an examination of 
case law from across the world, disparities in standards and 
formats of review adopted by courts become apparent. A 
standard of review determines the extent to which a court must 
defer to the conclusions of an arbitral tribunal, while a format of 
review encompasses the procedural rules that set out how a 
review is to be conducted. Standard and format of review 
significantly impact the way in which jurisdictional review is 
conducted. As such, it is important to understand the respective 
effects of each unit as well as be able to justify them theoretically. 
Hence, this paper offers a theory of jurisdictional review. After 
considering the variety of approaches to jurisdictional review 
adopted across jurisdictions as well as the general principles at 
play in the judicial supervision of an arbitration, it proposes 
flexible rules to guide the jurisdictional review process in the 
future. 

I. INTRODUCTION 

Most if not all arbitration laws allow a party to an 
arbitration to request a court at the seat of the arbitration to 
review an arbitral tribunal's decision on its jurisdiction either 

 
 Associate, Woods LLP, Montréal; member of the Québec and New York bars. 
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prior to the tribunal’s decision on the merits1 or at the post-
award stages, by requesting the annulment of an arbitral award 
at the arbitral seat,2 and in any New York Convention member-
state at the recognition stage.3 

 The UNCITRAL Model Law names three types of 
jurisdictional objections. Both at the pre- and post-award 
stages,4 (1) parties may object to the arbitral tribunal’s 
jurisdictional decision on the basis that the arbitration 
agreement is invalid or entered into without the requisite 
capacity under the law applicable to it,5 and (2) that the 
arbitration agreement does not encompass the dispute 
submitted to the arbitral tribunal.6 At the post-award stage, (3) 
the parties may also challenge an award if it deals with a dispute 
that was not part of the submission to arbitration.7 Within these 
grounds, a further type of jurisdictional objection could be 
mentioned, namely, that of non-signatories to arbitration 
agreements.8 

 
1 UNCITRAL Model Law on International Commercial Arbitration UNCITRAL, 
Annex 1, UN Doc A/40/17 (1985), with amendments as adopted in 2006 (7 
July 2006), art 16(3) [Model Law]. 

2 Ibid at art 34(2)(a)(i). 

3 Ibid at arts 36(2)(a)(i), 36(2)(a)(iii). See also New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, 10 June 1958 
(entered into force 7 June 1959, 24 signatories, 166 parties), 330 UNTS 3 at 
art V(1)(a) [New York Convention]. 

4 As we discuss later on, depending on the structure of each applicable 
arbitration law and the interpretation they have received in their home 
courts, parties may be estopped from challenging an arbitral tribunal’s 
jurisdictional ruling at the post-award stage in for the first two motives if 
they did not institute a challenge at the preliminary stage. 

5 Model Law, supra note 1 at arts 16(3), 34(2)(a)(i) and 36(2)(a)(i). 

6 Ibid at arts 16(3), 34(2)(a)(iii) and 36(2)(a)(iii). 

7 Model Law, supra note 1 at arts 34(2)(a)(iii) and 36(2)(a)(iii). 

8 For more on this, see Gerald W Ghikas, “Consent to Arbitration, Party 
Autonomy, and Non-Signatories: A Review of Procedural, Analytical, and 
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Recent Canadian arbitration decisions, most especially, the 
Russian Federation v Luxtona saga, have magnified the issue of 
jurisdictional review and how it is conducted. Reference to 
foreign case law has abounded in the many decisions that have 
been rendered on the subject in the past few years. Yet, 
arbitration literature, both Canadian and international, fails to 
offer a theoretical account of how judicial review of an arbitral 
tribunal’s jurisdictional decisions should be performed by 
domestic courts. There is a large consensus across jurisdictions 
that a reviewing court must not inquire into the merits of a case 
decided by an arbitral tribunal.9 However, how arbitral 
deference applies to jurisdictional challenges is not so clear. In 
theory, an arbitral tribunal’s jurisdictional decision is a 
procedural step that usually precedes and is separate from a 
tribunal’s hearing on the merits. If no party to the arbitration 
raises an objection to the tribunal’s jurisdiction at the outset,  
presumably they consented to it. Of course, jurisdictional issues 
may arise later on as the legal issues in dispute get more 
precisely defined by the tribunal and the parties, or when the 
tribunal renders its award. Notwithstanding, given the 
competence-competence principle—that is, the arbitral 
tribunal’s competence to rule on its own jurisdiction10—
courts11 and commentators12 have raised arguments to the 
effect that an arbitral tribunal’s jurisdictional decisions should 
receive some measure of deference.  

We argue in this paper that a court tasked with reviewing an 
arbitral tribunal’s jurisdictional decision, either at the pre-
award or post-award stage should, as a preliminary matter, 

 
Substantive Approaches under Canadian Laws” (2021) 1:2 Can J Commercial 
Arbitration 1. 

9 See Gary B Born, International Commercial Arbitration, (Alphen aan den 
Rijn: Kluwer Law International 2020) at 3735 [Born]. 

10 Model Law, supra note 1 at art 16(1). 

11 See e.g. Dell Computer Corp v Union des Consommateurs, 2007 SCC 34 [Dell]. 

12 See e.g. Bachand, Article 8 of the Model Law, infra note 102. 
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consider which standard of review applies to the arbitral 
tribunal’s jurisdictional decision and what format this review 
should take. 

The distinction between standard and format of review is 
critical to the argument of this paper and, as such, we adopt the 
following working definitions. A standard of review determines 
the extent to which a court must defer to the conclusions of an 
arbitral tribunal. Different standards of review can attach to 
different types of conclusions, similar to decisions rendered by 
a judicial court. For example, an arbitral tribunal’s factual 
findings often attract deference from reviewing courts in 
national legal systems. Under such standards, they can only be 
overturned in limited circumstances. On the other hand, 
reviewing courts are more often free to set aside an arbitral 
tribunal’s conclusions on purely legal questions and apply their 
own reasoning. 

Meanwhile, the format of review consists in the ensemble of 
rules that set out how the review is to be conducted. It includes 
notably rules respecting which evidence is admissible (e.g. only 
the record before the arbitral tribunal, or any evidence), which 
arguments can be made (e.g. only those made before the arbitral 
tribunal, or any argument), and how the legal questions are 
framed on review (e.g. a rehearing in full of the case that was 
put before the arbitral tribunal, or reviewing the arbitral 
tribunal’s decision for errors).  

Standard and format of review are the central elements that 
determine how the judicial review of arbitral decisions is 
conducted. They are the irreducible units necessary to 
adequately explain variations in judicial review approaches 
across the world and effectively debate their merits. Moreover, 
since these two units often influence one another, the question 
of which standard of review applies should not be dissociated 
from the question of which format of review should be used 
correlatively. Indeed, finding the correct combination of 
standard and format of review is what national courts should 
ultimately strive for in order to secure the objectives of the 
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Model Law and the worldwide system of international 
arbitration. At any rate, even if they do not expressly consider 
which standard or format of review they apply, reviewing 
courts necessarily commit to a standard and format of review 
when performing their function. 

Currently, there is no clear consensus across jurisdictions 
about what the appropriate standard of review should be for 
jurisdictional decisions made by arbitral tribunals. Moreover, 
almost no attention has been given to the format that judicial 
review should take. Courts rarely discuss this question 
explicitly, and few commentators have addressed it.13 This 
paper therefore offers the first theoretical account of standards 
and formats of review from a theoretical point of view. 

It begins by analyzing the way that courts across 
jurisdictions have tended to characterize judicial review of 
jurisdictional decisions made by an arbitral tribunal. We show 
the difficulties of this endeavour by highlighting false 
similarities and confusing language used to justify more and 
less deferential jurisdictional review decisions. Indeed, the key 
takeaway from our survey is that when courts do consider 
questions of standard and format of review, they use unclear 
labels (such as “deferential” or “de novo” to refer to standards of 
review or “review” or “appeal” to refer to both aspects of the 
applicable standard and format of review simultaneously) to 
compare similar but ultimately different approaches to 

 
13 See Howard M Holtzmann and Joseph E Neuhaus, A Guide to the UNCITRAL 
Model Law on International Commercial Arbitration: Legislative History and 
Commentary, (Alphen aan den Rijn: Kluwer Law International 1989) at 484–
486; Born, supra note 9 at 1192; David Joseph and David Foton, Singapore 
International Arbitration: Law & Practice (New York: LexisNexis, 2014) at 
234; David A. R. Williams and Amokura Kawharu, Williams And Kawharu On 
Arbitration, 2nd ed (New York: LexisNexis, 2017) at 216–218 [Williams and 
Kawharu]. See also Amokura Kawharu, “Rehearings of Jurisdiction Issues: A 
Fresh Look at the Judicial Task” (2016) 32:4 Arb Intl  687;  UNCITRAL, 
UNCITRAL 2012 Digest of Case Law on the Model Law on International 
Commercial Arbitration (Vienna: UNCITRAL, 2012) at 80–81. 
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jurisdictional review. This is due precisely to the lack of 
differentiation between standard and format of review. 

To unravel these issues, the paper considers the goals, 
principles and policies animating the jurisdictional review 
inquiry in international arbitration. On their basis, it then 
proposes guiding principles that, while giving a clear 
orientation and structure to the jurisdictional review inquiry, 
leave room for domestic courts to address specific problems 
and situations that may come over time—the policies and goals 
outlined earlier clearly indicating how best to address new 
situations.  

In so doing, we use the provisions of the Model Law as a 
starting point. Since many jurisdictions have adopted the Model 
Law and the Law currently constitutes the best effort at 
uniformizing international commercial arbitration law around 
the world, we find useful to refer to and substantially discuss its 
language and the interpretations it has received. This allows us 
to give special consideration to Canadian case law since the 
Model Law is considered persuasive if it is not a direct 
inspiration to its arbitration legislations. However, the scope of 
our inquiry, as will become evident, is not limited strictly to 
Model Law jurisdictions. 

After having presented the categories of approaches to 
jurisdictional review outlined earlier (I), the paper progresses 
by considering obstacles to the elaboration of these approaches 
by domestic courts (II). It then synthesizes the policies that 
should govern the judicial review of jurisdictional decisions of 
arbitral tribunals (III). On that basis, it makes a number of 
proposals on how the standard of review analysis should 
proceed (IV). Ultimately, the paper argues that the better 
approach to jurisdictional review is to adopt a de novo standard 
of review for mixed factual and legal conclusions and 
deferential review for factual conclusions of the arbitral 
tribunal. At the same time, the presumptive format of review 
should be a review, as opposed to a new trial. 
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II. JURISDICTIONAL REVIEW ACROSS JURISDICTIONS: AN 

OVERVIEW 

The purpose of this section is to offer a general portrait of 
how domestic courts have understood the process of 
jurisdictional review and—to the extent that they have 
addressed them—dealt with notions of standard and format of 
review when reviewing jurisdictional decisions of arbitral 
tribunals. The greatest obstacle to making sense of 
jurisdictional review is that most jurisdictional review 
decisions gloss over the legal framework applicable to their 
review. Sometimes, a court may offer basic reasons for 
preferring one standard of review over another. Rarely, 
however, will a court go into any substantive discussion of 
alternative approaches. It is also even rarer for courts to discuss 
the format of review, in addition to the standard of review.14 

In some jurisdictions, this lack of discussion could be due to 
aspects of the review being prescribed by specific legal 
provisions.15 However, in the absence of such provisions, sound 
arguments can be made to argue either that a reviewing court 
should defer to an arbitral tribunal’s jurisdictional decision or 
that it should review it completely.  

At the outset, it is useful to state that, in general, courts 
across jurisdictions tend to be more undeferential to an arbitral 
tribunal’s jurisdictional decision.16 Nevertheless, judges in 

 
14 See, Lin Tiger, infra note 44 as a rare example. 

15 For example, the Russian Arbitrazh (Commercial) Procedure Code 
prohibits arbitral courts from reviewing the factual conclusions of the 
arbitral tribunal. See Art 232(6) Arbitrazh Procedural Code (Russian 
Federation) . 

16 See Born, supra note 9 at 1199; Simon Greenberg, “Direct Review of 
Arbitral Jurisdiction Under the UNCITRAL Model Law on International 
Commercial Arbitration: An Assessment of Article 16(3)” in UNCITRAL Model 
Law After Twenty-Five Years: Global Perspectives on International 
Commercial Arbitration, Frédéric Bachand and Fabien Gélinas, eds 
(Huntington: Juris, 2013) 49 at 81. 
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different jurisdictions sometimes use the same words to refer 
to similar but ultimately different review methodologies. 
Indeed, as will become evident, methodological variations 
abound from one case to another and even jurisdictions that 
seem to adopt the same review methodology can usually be 
differentiated upon close reading of the cases. As such, a court 
that purports to adopt a “de novo” approach, as a result of how 
it discusses its applicable standard of review or how it performs 
the review itself, may in fact be more deferential than a court in 
another jurisdiction which also purports to adopt a “de novo” 
approach, but which effectively affords less opportunities for 
the arbitral tribunal’s decision to stand. 

1. Undeferential Approaches 

Several jurisdictions adopt very undeferential approaches 
to jurisdictional review and consider that a domestic court can 
determine an arbitral tribunal’s jurisdiction anew.17 Typically, 
this means that a jurisdictional challenge will be heard 
completely anew by the reviewing court and will entail re-
examination of all evidence and witnesses.18 Consequently, this 
also empowers courts to consider new evidence and arguments 
from the parties.19  

 
17 See e.g. Dallah Real Estate and Tourism Holding Company v The Ministry of 
Religious Affairs, Government of Pakistan [2010] UKSC 46 [Dallah]; Insigma 
Technology Co Ltd v Alstom Technology Ltd [2009] SGCA 24 (Sing) [Insigma]; 
Oberstes Landesgericht München, Dec 18 2014, 34 SchH 3/14 (Ger). 

18 See e.g. ibid in which the Supreme Court of the United Kingdom heard 
evidence of French law and refused enforcement of an arbitral award, 
finding that the arbitral tribunal had no jurisdiction to begin with. 

19 See e.g. ibid at para 30. See also Bowen Construction Limited (in 
receivership) v Kelly’s of Fantane (Concrete) Limited (in receivership) [2019] 
IEHC 861 at para 81 (Ir) [Bowen]. But cf  Sanum Investments Ltd v 
Government of the Lao People’s Republic, [2016] SGCA 57 (Sing) (a curious 
exception to this rule, although Singapore case law prescribes de novo 
standard of review and a full trial format of review, it does not admit new 
evidence before judicial review proceedings) [Sanum Investments]. 
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Such an approach is normally justified on several bases. 
First, courts justify their power to determine an arbitral 
tribunal’s jurisdiction on the basis that if they were not fully 
empowered to decide the matter afresh, they would have no 
power to overturn the decision of an arbitral tribunal “that itself 
had no jurisdiction to make such a finding.”20 Second, in the case 
of jurisdictions having adopted the UNCITRAL Model Law, 
Article 16(3) of the Model Law states that “[i]f the arbitral 
tribunal rules as a preliminary question that it has jurisdiction, 
any party may request, within thirty days after having received 
notice of that ruling, the court specified in article 6 to decide the 
matter, which decision shall be subject to no appeal” [emphasis 
added]. Courts usually rely on the words “decide the matter” to 
justify their ability to consider the arbitral tribunal’s 
jurisdiction completely anew after an arbitral tribunal has ruled 
on the matter.21 Finally, several courts have asserted that they 
are in no worse position than an arbitral tribunal to evaluate 
evidence and hear witnesses on the question of jurisdiction.22  

In Dallah Real Estate and Tourism Holding Co v Ministry of 
Religious Affairs of the Government of Pakistan, the Supreme 
Court of the United Kingdom ruled that “the tribunal’s own view 
of its jurisdiction has no legal or evidential value before a court 
that has to determine that question.”23 The Singapore Court of 
Appeal reached the same decision in Sanum Investments Ltd      v      
Government of the Lao People’s Republic. In the case, the Court 
applied the “de novo” standard of review, which entails “a 
reviewing court’s decision of a matter anew, giving no deference 
to a lower court’s findings” or “a new hearing or a matter 

 
20 See Insigma, supra note 17 at para 22. 

21 See Michael Polkinghorne et al, “Chapter 16” in Ilias Bantekas et al, 
UNCITRAL Model Law on International Commercial Arbitration: A 
Commentary (Cambridge: Cambridge University Press, 2020) 292 at 312. 

22 Ibid. See also David Joseph, Jurisdiction and Arbitration Agreements and 
Their Enforcement, 3rd ed (London: Sweet & Maxwell, 2015) at 495-496 
[Joseph]. 

23 Dallah, supra note 17 at para 30. 
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conducted as if the original hearing had not taken place.” As 
such, the reviewing court is “not bound to accept or take into 
account the arbitral tribunal's findings on the matter.”24 
Likewise, under Dutch law, “a claim for annulment of an arbitral 
award on the ground that a valid arbitration agreement was 
lacking—as provided for in Article 1065(1)(a) of the Dutch Code 
of Civil Procedure—is assessed fully and not with restraint, 
because of the fundamental nature of the right to access to the 
ordinary courts.”25 

In Canada, the most undeferential approach to jurisdictional 
review was expressed in The Russian Federation v      Luxtona, 
which ruled that challenges under section 16 of the Model Law 
are subject to a “de novo hearing” similar to Dallah’s approach 
to jurisdictional determinations at the setting-aside and 
enforcement stages.26 As we explain later in the paper, this case 
is relatively recent and but it has been adopted in other 
decisions already.27 Nevertheless, the case aligns with Dallah in 
taking the least deferential approach to jurisdictional review. 

2. Deferential approaches 

Entirely deferential approaches are extremely rare.28 As 
such, different courts have deferred to the arbitral tribunal’s 
jurisdictional decision to different degrees. Some courts have 
gone as far as ordering deference to all aspects of an arbitral 

 
24 Sanum Investments, supra note 19 at para 40 (adopting Black’s Law 
Dictionary’s definition of “de novo”) (emphasis added). See however, AQZ, 
infra note 48; Jiangsu, infra note 48 on the use of the evidence presented 
before the arbitral tribunal. 

25  See Niek Peters, Fundamentals of International Commercial Arbitration 
(Antwerpen: Maklu, 2017) at 75. 

26 The Russian Federation v. Luxtona, 2023 ONCA 393; The Russian Federation 
v Luxtona, 2021 ONSC 4604[Luxtona 2021]. 

27 See Ong v Fedoruk, 2022 ABQB 557 [Ong]. 

28 See Simon Greenberg, Christopher Kee & J Romesh Weeramantry, 
International Commercial Arbitration: An Asia-Pacific Perspective (New York: 
Cambridge University Press, 2010) at 242 [Greenberg]. 
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tribunal’s jurisdictional unless there is a clear error on the part 
of the arbitral tribunal while others have taken a more nuanced 
approach. Courts typically justify giving deference to an arbitral 
tribunal’s decision by underscoring that arbitral tribunals are, 
first and foremost, creatures of party autonomy—if the parties 
chose to go to arbitration, they understood that this would 
significantly affect the ability of courts to intervene in their 
dispute resolution process.29 Moreover, given that arbitral 
tribunals are created by the parties, they presumably guarantee 
fairness of process.30 As a result, some judicial courts grant 
tremendous deference to arbitral tribunals on determining 
their own jurisdiction and will apply very lax standards of 
review. 

In Pakistan, for example, a judicial court, in general, can only 
overturn an arbitral tribunal’s decision if it finds an “error on 
the face of the award” or “discoverable from the award itself”. 
This means, first, that any error must be manifest and, second, 
that the Court will only consider the award and the evidence on 
the arbitral record.31 As such, the arbitral tribunal’s decision is 
effectively presumed to be correct. This is well illustrated by the 
case of A Meredith Janes Co Ltd v Crescent Board Ltd.32 In that 
case, an award debtor objected to the enforcement of an award 
rendered under the rules of the Liverpool Cotton Association on 
the basis that the arbitrators had exercised jurisdiction over a 
dispute without ever having been able to read the arbitration 
clause in the parties’ contract. The reviewing court dismissed 

 
29 See Giacomo Marchisio, “Jurisdictional Matters in International 
Arbitration: Why Arbitrators Stand on an Equal Footing with State Courts” 
(2014) 31:4 J Intl Arb 455 [Marchisio, Jurisdictional Matters]. 

30 See Nana Japaridze, “Fair Enough? Reconciling the Pursuit of Fairness and 
Justice with Preserving the Nature of International Commercial Arbitration” 
(2008) 36:4 Hofstra L Rev 1415 at 1432. 

31 See Ikram Ullah, “Judicial Review of Arbitral Award in Pakistan” (2017) 
Asian Intl Arbitration  J 53 at 63-64 [Ullah]. See e.g. Conticot on SA Co v 
Farooq Corporation and others, 1999 CLC 1018 (Pak). 

32 A Meredith Janes Co Ltd v Crescent Board Ltd, 1999 CLC 437 (Pak). 
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the debtor’s objections to enforcement. It ruled that since the 
parties had both agreed before the arbitral tribunal that, under 
their contract, the subject-matter of their dispute fell within the 
scope of their arbitration clause, the tribunal could reasonably 
exercise jurisdiction, despite never having read the language of 
the clause.33 

In the Canadian province of Québec, some decisions, 
including from the Court of Appeal have also taken a very 
deferential approach to the arbitrator’s interpretation of their 
jurisdiction. In the words of one of them:  

[I]t goes without saying that the arbitrator 

cannot rewrite the contract anew or refuse to 
apply the parties’ intentions. They are, however, 

solely competent to determine the scope of the 

dispute. A surprising, even legally questionable 

decision is not subject to review.34 [our 
translation] 

In short, some courts greatly limit their ability to review the 
jurisdictional decision of an arbitral tribunal. While such large 
deference to the arbitral tribunal on their determination of their 
jurisdiction is a rarity, it nonetheless represents how one end 
on a spectrum of approaches the issue. 

 In Alberta, the Court of Queen’s Bench has historically 
advised deference. Notably in Ace Bermuda Insurance Ltd v 
Allianz Insurance Company of Canada,35 while ruling that a 
deferential reasonableness standard applied, it ruled that: 

 
33 See Ullah, supra note 31 at 64–65.  

34 See Endorecherche inc c Endoceutics inc, 2015 QCCA 1347 at para 85. More 
recent case law now adopts a de novo standard of review. See Hypertec Real 
Estate Inc. c. Equinix Canada Ltd., 2023 QCCS 3061. 

35 Ace Bermuda Insurance Ltd v Allianz Insurance Company of Canada, 2005 
ABQB 975 [Ace Bermuda]. See also Kitt v Voco Development Inc, 2005 ABQB 
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[O]n the nature of the question before the 

tribunal, it appears to me to be one of mixed law 

and fact. The tribunal was required to determine 
the facts and then apply the law. Any application 

of the law must be reviewed to the standard of 

correctness. Their consideration of the facts 

must, in my view, be reviewed on the standard of 
reasonableness. The primary issue being one of 

mixed law and fact would require a standard of 

reasonableness.36 

However, many decisions across jurisdictions adopt some 
level of deference only on certain aspects. Hence, some may 
presumptively adopt the arbitral tribunal’s factual 
conclusions37 and use the tribunal’s decision as a starting point, 
requiring the parties to show errors with the arbitral tribunal’s 
decision rather than putting it aside completely and rehearing 
the entire case afresh.38 

A few cases can help illustrate possible variations. In Recofi      
v Vietnam, the Swiss Federal Supreme Court ruled that:      

[S]eized of a jurisdictional defense, the 

Federal Tribunal freely reviews the legal issues, 
including preliminary issues, which determine 

the jurisdiction of the arbitral tribunal or the lack 

thereof. Yet, this does not turn it into a court of 

appeal. Thus, it is not for this Court to go looking 

for the legal arguments in the award under 

 
743, also adopting a deferential approach to jurisdictional review. See 
however Ong, supra note 27. 

36 Ibid at para 45.  

37 See e.g. Recofi v Vietnam, Fed Sup Ct, Sept 20, 2016 (Switz) at para  3.1.1 
[Recofi]. 

38 See e.g. The Russia Federation v Luxtona, 2019 ONSC 7558 [Luxtona 2019]. 
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appeal that may justify upholding the grievance 

based on Art. 190(2)(b) PILA. Rather, it behooves 

the Appellant instead to draw the Court’s 
attention to them, in order to comply with the 

requirements of Art. 77(3) LTF.”39 

As such, Switzerland will defer to factual conclusions of the 
arbitral tribunal. Furthermore, the format that its review takes 
is more akin to an appeal than a full-fledged rehearing. 

Moreover, in M/s Emkay Global Financial Services Ltd v 
Girdhar Sondhi,40 the Supreme Court of India ruled that when 
reviewing an award, a court should not normally have to 
consider anything beyond the arbitral award and the record of 
the arbitration proceedings. Whatever is lacking from the 
record may be included in the annulment proceedings through 
affidavits. “Cross-examination of persons swearing to the 
affidavits should not be allowed unless absolutely necessary”.41 
As such, India does not rehear evidence, although it allows 
additional evidence to be submitted before a reviewing court. 
The court, however, does not have to defer to the arbitral 
tribunal’s decision.42 

III. CONFUSIONS SURROUNDING APPROACHES TO 

JURISDICTIONAL REVIEW 

The foregoing overview shows that each jurisdiction’s 
approach to jurisdictional review may differ as a result of 
different, not clearly stated fundamental premises. Building on 
the case law overview in the previous section, we highlight four 
factors that heighten the complexity of the standard of review 

 
39 Recofi, supra note 37 at para 3.1.1. 

40 2018 SCC Online SC 1019 (Ind Sup Ct) [Emkay]. 

41 Ibid. 

42 See Gracious Timothy Dunna, “Standard of Review in Set-Aside and 
Enforcement Proceedings Relating to Arbitral Awards in India” (2019) 14 
Natl L Sch J 252 at 253–254. 
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question: (1) the lack of clarity with respect to the individual 
effects of standard and format of review, (2) the influence of 
legal concepts external to the Model Law in Model Law 
jurisdictions, notably domestic legal concepts, on jurisdictional 
review, (3) the positive or negative nature of the challenged 
jurisdictional decision, and (4) the stage of proceedings during 
which the jurisdictional challenge is initiated. 

1. Lack of Clarity with Respect to the Individual Effects of 

Standard and Format of Review  

As we have said, domestic courts usually do not discuss the 
justifications for their review methodology or offer      discussion 
that typically limits itself to the applicable standard of review. 
This, in particular, causes murkiness on the nature and impact 
of the applicable format of review. In turn, the development of 
an effective jurisprudential debate on how to review 
jurisdictional decisions of arbitral tribunals is stifled. 
Incidentally, the question of the weight that the reviewing court 
should give to the challenged decision of the arbitral tribunal—
ultimately a central question to jurisdictional review—is never 
fully addressed. 

Indeed, whether domestic courts realize it or not, reviewing 
an arbitral tribunal’s jurisdictional decision necessarily entails 
a commitment to a specific review format in addition to a 
commitment to a standard of review.43 This has significant 
implications. Even if a domestic court can fully substitute the 
arbitral tribunal’s decision for its own, the format of the review 
can nevertheless constrain this competence. Thus, as our 
overview shows, domestic courts take either one of two formats 
to review the arbitral tribunal’s jurisdictional decision: either 
they conduct (1) an entirely new trial on the jurisdictional 

 
43 See Luxtona 2019, supra note 38 at para 38 (“[s]tandard of review is a 
separate question from the format of the review itself. One does not 
necessarily dictate the other”). 
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question, or (2) or an appeal-like procedure.44 The first format 
completely disregards the arbitral tribunal’s jurisdictional 
decision or sees it as just one element of the record before it. As 
such, the court will hear the parties’ arguments, evidence, and 
witnesses anew.45 Unsurprisingly, this format is thus typically 
associated with undeferential approaches. The second format, 
on the other hand, puts great importance on the content of the 
arbitral tribunal’s decision since it helps to frame the court’s 
analysis when asked to decide a jurisdictional objection to an 
arbitration. Thus, it is associated with deferential approaches. 

Additionally, the weight that a domestic court accords the 
arbitral tribunal’s jurisdictional decision directly influences the 
way by which the court will approach the jurisdictional 
question. As such, the binding force of the arbitral tribunal’s 
decision on domestic courts should presumably have received 
a significant amount of attention from judges. Yet, this is rarely 
the case. In fact, illustrative of the fact that different 
jurisdictions adopt similar labels to refer to different things, 
courts adopting what they refer to as a de novo approaches 
sometimes—seemingly unwittingly—offer contradictory 
dictum when addressing the role and normative value of an 
arbitral tribunal’s jurisdictional decision. For example, in 
Sanum Investments Ltd v Government of the Lao People’s 
Republic, the Singapore Court of Appeal46 endorsed the dictum 
of the Supreme Court of the United Kingdom in Dallah Real 
Estate and Tourism Holding Co v Ministry of Religious Affairs of 
the Government of Pakistan to the effect that “the [arbitral] 

 
44 Cases have referred to a procedure of this sort as a “review”, although here 
also, different jurisdictions use the term to refer to different formats. This 
phenomenon was noticed by the judge notably in Lin Tiger Plastering Pty Ltd 
v Platinum Construction (Vic) Pty Ltd [2018] VSC 221 and somewhat to the 
same extent in Luxtona 2019, supra note 38. 

45 See e.g. Bowen Construction, supra note 19. 

46 See Sanum Investments Ltd, supra note 19 at paras 40–44. This was 
subsequently confirmed in Sanum Investments Ltd v ST Group Company Ltd 
[2018] SGHC 141 at para 39 (“[i]n so far as the objections are jurisdictional 
in nature, the review is de novo”) [Sanum Investments v ST Group]. 
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tribunal’s own view of its jurisdiction has no legal or evidential 
value before a court that has to determine that question”.47 
However, in that same decision, it also adopted the dictum of the 
Singapore High Court in AQZ v ARA to the effect that reviewing 
an arbitral tribunal’s jurisdictional decision under the de novo 
standard, “does not mean that all that transpired before the 
Tribunal should be disregarded, necessitating a full re-hearing 
of all the evidence.”48 As a result, Singaporean courts cannot be 
said in reality to adopt the absolute re-hearing approach 
propounded by Dallah.49 Their approach is ultimately much 
more nuanced and attempts to balance economy of process 
with the actual usefulness of submitting new evidence or re-
examining witnesses.50 

Another example of confusing dictum can be found in the 
Australian case of Lin Tiger Plastering Pty Ltd v Platinum 
Construction (Vic) Pty Ltd, cited earlier.51 In this case, the Court 
stated that the de novo standard of review applies when a court 
is reviewing an arbitral tribunal’s jurisdictional decision, yet 
added in dictum that “[d]eference should duly be given to the 
cogent reasoning of the arbitral tribunal but the Court is the 
final “arbiter” on the question of jurisdiction.”52 How much 

 
47 Dallah, supra note 27. 

48 AQZ v ARA, [2015] 2 SLR 972 (Sing High Ct), 57 [AQZ]. See also Jiangsu 
Overseas Group Co Ltd v Concord Energy Pte Ltd, [2016] SGHC 153 [Jiangsu]. 

49 Although Singaporean law would allow it in theory, which motivated our 
classification of Sanum Investments as a decision adopting de novo approach. 

50 Whether or not to admit new evidence on a jurisdictional challenge has 
given rise to several complexities. As a result, Singaporean case law 
generally agrees that reviewing courts can impose limits on the admission 
of new evidence on a jurisdictional challenge. However, the proper legal test 
to determine the admissibility of such evidence is unsettled as of writing. See 
Jiangsu, supra note 48, at para 53 (“[t]he cases above illustrate that in the 
context of a setting-aside application, there appears to be no absolute rule to 
exclude the admission of fresh evidence”). 

51 [2018] VSC 221. 

52 Ibid at para 40. 
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deference this implies is unclear. While it is possible to read this 
as simply saying that a judge can look at the arbitration 
tribunal’s decision but does not have to respond to it, it could 
also be read as suggesting that the arbitral tribunal’s decision 
on jurisdiction is the analytical starting point for the judge. 

In short, while it would seem clear that the de novo standard 
should instinctively be associated with holding a new trial, as 
these cases—and several of those mentioned in the next 
sections—show, courts have sometimes been unscrupulous 
with their use of language and references to dicta from previous 
cases. This weakens their adoption of the de novo standard of 
review53 and creates uncertainty as to the normative weight to 
be given to the arbitral tribunal’s jurisdictional decision. Both of 
these questions are of paramount importance for arbitral 
practice: making sense both of the applicable standard of 
review and judicial review process applicable in each 
circumstance is crucial to bring greater consistency and 
theoretical grounding to international arbitration across the 
world. 

2. Influences Outside of the Model Law 

In addition to being unclear about their normative and 
processual choices, domestic courts are sometimes influenced 
by sources outside of the Model Law and its travaux 
préparatoires. The use of outside notions affects the framing of 
jurisdictional questions, which can have a significant impact on 
how domestic courts discuss the tribunal’s jurisdiction—the 
questions that they ask, the categories and words that they 
use—which ultimately affects the characterization of standard 
and format of review. At worst, a court will obfuscate more than 
clarify the law through its use of outside sources. At best, this 
allows domestic courts to reach a decision that is even more 
theoretically robust. Achieving this, however, requires being 
aware of the pitfalls of using outside sources. We delineate two 

 
53 Singapore offers the best example of this. See e.g. Insigma, supra note 17; 
Sanum Investments, supra note 19; AQZ, supra note 48. 
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situations that may prove troublesome: first, a court may follow 
case law from jurisdictions that have not adopted the Model Law 
and whose legislations differ. Second, a domestic court may 
analyse the standard of review question using notions found 
originally in domestic law. 

a.      Cross-Citations Among Domestic Courts 

Courts in several jurisdictions cross-cite each other’s 
decisions in particular when they are members of the same legal 
families and write decisions in the same language.54 Several 
courts across common law jurisdictions have prominently cited 
the Supreme Court of the United Kingdom’s decision Dallah Real 
Estate Holdings v Pakistan on standard of review in their 
reasons; these include the Singapore Court of Appeal, the Hong 
Kong Court of First Instance, the Malaysian Malaya High Court 
and the Supreme Court of Ireland.55 Here is the catch: the citing 
courts, which were largely Model Law jurisdictions, sometimes 
cited exclusively Dallah as authority on standard and format of 
review. Moreover, none of the decisions surveyed cited 
doctrinal authorities on the Model Law or the Model Law’s 
travaux préparatoires.  

 
54 In Europe, this dialogue can be seen notably between the English and Irish 
courts and German, Austrian and Swiss courts, see Martin Gelter and Mathias 
M Siems, “Citations to Foreign Courts—Illegitimate and Superfluous, or 
Unavoidable? Evidence from Europe” (2014) 62:1 Am J Comp L 35; Martin 
Gelter and Mathias Siems, “Language, Legal Origins and Culture Before the 
Courts. Cross-Citations Between Supreme Courts in Europe” (2013) 21:1 
Sup Ct Econ Rev 215. 

55 See e.g. Sanum Investments, supra note 19; X v Jemmy Chien [2020] HKCFI 
286 (HK); Z v A [2015] HKCFI 228 (HK); S Co v B Co [2014] HKCFI 1436 (HK); 
Usahasama SPNB-LTAT Sdn Bhd v Abi Construction Sdn Bhd [2016] MLJU 
1596 (Malay.); Bowen Construction Limited, supra note 19 (Ir) (citing English 
authorities, notably, Dallah v Pakistan, with no reference to case law 
applying the Model Law or Model Law commentaries). Cf Luxtona 2019, 
supra note 38 (citing Dallah approvingly, but distinguishing it from the more 
middle-of-the-road approach the Court considered applicable under the 
Model Law). 
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This is problematic insofar that countries having adopted 
the Model Law in full depart from the text of the Law as well as 
its travaux préparatoires to interpret it. Furthermore, by 
applying Dallah, an English decision applying the Arbitration 
Act, 1996,56 domestic courts are applying a reasoning that takes 
root in a different statutory framework. Admittedly, this is not 
a disastrous choice given that the UK legislation is essentially 
similar to the Model Law with respect to the supervisory 
jurisdiction it attributes to English courts to determine issues of 
substantive jurisdiction.57 However, given that the Model Law 
has its own legislative history and has as one of its key goals the 
convergence of arbitration laws around the world, it is 
important to continue looking to the primary materials related 
to the Model Law, its history and commentary, to properly 
interpret it. Decisions of foreign courts can naturally be 
persuasive—especially when they are rendered by appellate 
courts—but courts applying the Model Law should remember 
that courts applying a legislation other than the Model Law do 
not have to enact the same legislative intent as them. Moreover, 
non-Model Law statutes may not categorize possible grounds of 
review in the same way as Model Law jurisdictions.58 The 
framing of grounds of challenge necessarily influences the way 
that a domestic court proceeds with the jurisdictional 
analysis—in addition to standard and format of review. The 
following section illustrates this from another angle—that of 
domestic legal concepts. 

Nevertheless, it is hard to predict the influence that same-
language or same-legal family decisions will have on review 
methodologies.  Some evidence exists against the influence of 

 
56 Arbitration Act (UK), 1996. 

57 The review mechanisms under the UK Arbitration Act, 1996 provide that, 
while an arbitral tribunal has the competence-competence to rule on their 
own jurisdiction (s 30) and may exercise this competence upon receipt of 
one party’s preliminary objection to jurisdiction (s 31). They may also rule 
on applications to challenge “any award of the arbitral tribunal as to its 
substantive jurisdiction” (s 67) or on “serious irregularity” (s 68). 

58 Such is the case of the Arbitration Act (UK), 1996. 
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legal families and traditions, namely, the fact that it is not 
unusual for jurisdictions within the same legal family whose 
law offers no prescribed format of review to arrive at different 
conclusions. This is the case notably between Germany, which 
accords no deference to the conclusions reached by an arbitral 
tribunal regarding its jurisdiction,59 and Switzerland, which 
defers to the tribunal’s factual conclusions and requires 
challenges to the arbitral tribunal’s jurisdictional decision to 
attack specific arguments in the tribunal’s reasons.60 Further 
comparison could also be drawn with France, whose courts 
must independently establish the jurisdiction of French-seated 
arbitrations if that jurisdiction is challenged as part of 
annulment proceedings.61 

b.      Use of Domestic Legal Concepts 

Domestic influences in arbitration are known to occur in 
arbitration.62 They are considered notably when parties choose 
a seat for their arbitration and sometimes parties use these 

 
59 Bundesgerichthof, 6 Jun 2002, SchiedsVZ 2003, 39 (Ger). 

60 See Recofi, supra note 38. 

61 As we argue later on, annulment proceedings must be distinguished from 
recognition and enforcement proceedings, which often apply a more 
deferential standard of review, as is the case in France. See Dominique 
Hascher “Les perspectives françaises sur le contrôle de la sentence arbitrale 
internationale ou étrangère” (2015) 1:2 McGill J Disp Res 1 at 4. 

62 See Luca Radicati di Brozolo, “The Impact of National Law and Courts on 
International Commercial Arbitration: Mythology, Physiology, Pathology, 
Remedies and Trends” (2011) Paris J Intl Arbitration  663 at paras  57-67 [di 
Brozolo]; Luca Radicati di Brozolo, “International Arbitration and Domestic 
Law, in International Commercial Arbitration: Different Forms and Their 
Features, Giuditta Cordero-Moss ed (New York: Cambridge University Press, 
2013) 40.  See also International Bar Association, The Current State and 
Future of International Arbitration: Regional Perspectives (London: 
International Bar Association: 2015) at 23. (“[a]lso, in some jurisdictions, 
such as India, there can be a propensity for arbitrators and legal counsel to 
replicate or be heavily influenced by domestic litigation rules and 
procedures in conducting international arbitrations”). 

http://cvdvn.files.wordpress.com/2018/10/int-arbitration-report-2015.pdf
http://cvdvn.files.wordpress.com/2018/10/int-arbitration-report-2015.pdf
http://cvdvn.files.wordpress.com/2018/10/int-arbitration-report-2015.pdf
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idiosyncrasies to their advantage.63 Naturally, domestic law can 
therefore play a role at the standard of review stage.  

Canada offers a notable example of this since its case law on 
standard of review has been deeply influenced by the standard 
of review analysis of administrative law.64 Canadian arbitration 
decisions have debated between the application of standards of 
reasonableness and correctness to review jurisdictional 
decisions of administrative decision-makers.65 As part of 
administrative law, reasonableness mandates deferring to the 
decision of an administrative decision-maker while correctness 
mandates the reviewing court to ensure that the decision-
maker adopted the correct reasoning on the question and, if not, 
to substitute its own—correct—reasoning in place of it.66 In the 
2011 case of United Mexican States v Cargill, the Ontario Court 
of Appeal, ruled that the “correctness” standard applied to 
review jurisdictional decisions of arbitral tribunals. In so ruling, 
it drew a parallel with the Supreme Court of the United 
Kingdom in Dallah.67 Through its application of administrative 
law to arbitration, however, the Ontario Court of Appeal, was 

 
63 See di Brozolo, supra note 62 at para 59. 

64 See especially, United Mexican States v Cargill, 2011 ONCA 622 [Cargill]; 
Luxtona 2019, supra note 38; Ace Bermuda, supra note 35. See Henri C 
Alvarez, “Judicial Review of NAFTA Chapter 11 Arbitral Awards” in Fifteen 
Years of NAFTA Chapter 11 Arbitration, Emmanuel Gaillard and Frédéric 
Bachand eds (Huntington: Juris, 2011) 103 at 153. For an Australian 
perspective on a similar problem, see also, Clyde Croft, “The Temptation of 
Domesticity: An Evolving Challenge in Arbitration”, in Jurisdiction, 
Admissibility and Choice of Law in International Arbitration, Neil Kaplan and 
Michael J Moser eds (Alphen aan den Rijn: Kluwer Law International, 2018) 
57.  

65 See Alexandre Kaufman and Benjamin Jarvis, “The Curial Review of 
Arbitral Awards After Vavilov” in Annual Review of Civil Litigation, Justice 
Todd Archibald ed (Toronto: Thomson Reuters, 2020) ch H; Luxtona 2019, 
supra note 38; Cargill, supra note 64. 

66 See Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 
65 [Vavilov]. See also Dunsmuir v New Brunswick, 2008 SCC 9 at para 50 
[Dunsmuir]. 

67 Cargill, supra note 64 at para 40. 
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rather unclear on whether a Court reviewing an arbitral 
tribunal’s jurisdiction should entertain a mere review or 
whether it should conduct a new trial.  

This has led to much confusion as highlighted in the 
protracted saga The Russian Federation v Luxtona. In one of the 
decisions in 2018, Dunphy J. interpreted that, consistent with 
Dallah, a new trial should be held to determine the tribunal’s 
jurisdiction.68 However, Penny J., reviewing that interim 
decision, distinguished standard of review from format of 
review and clarified that while the standard of review for an 
arbitral tribunal’s jurisdictional question was indeed 
correctness, the format of the review, consistent with 
administrative law, was a review and not a completely new trial 
as Cargill arguably suggested through its analogies to Dallah.69 
Hence, a court has to base itself on the arbitral tribunal’s 
jurisdictional decision and the record that was put before it to 
determine if the tribunal erred in defining or staying within the 
scope of its jurisdiction.70 This was overturned in 2021 by the 
Divisional Court, then upheld by the Ontario Court of Appeal. 
Corbett J. for the Divisional Court ruled that parties could 
adduce new evidence as of right on a challenge to an arbitral 
tribunal’s jurisdiction since the procedure to do so is a standard 
application under the Ontario Rules of Civil Procedure.71 With all 
due respect, Corbett J.’s reasoning, however, is perplexing. In 
seemingly trying to uphold Cargill, he interprets that Cargill 

 
68 The Russian Federation v Luxtona Limited, 2018 ONSC 2419 at para 28. 

69 Luxtona 2019, supra note 38 at para 58. 

70 Ibid at para 67. 

71 See Luxtona 2021, supra note 26 at para 38. See also Russia Federation v. 
Luxtona, 2023 ONCA 393. An emerging case law in Canada is having to 
compose with the mixing of administrative law and arbitration effected by 
Cargill. It seems very possible that the law as stated in Cargill will either be 
overturned or restated in the years to come. See Electek Power Services Inc v 
Greenfield Energy Centre Limited Partnership, 2022 ONSC 894; Hornepayne 
First Nation v Ontario First Nations (2008) Ltd, 2021 ONSC 5534; Lululemon 
Athletica Canada Inc. v Industrial Colour Productions Inc, 2021 BCCA 428. 
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directed correctness review for arbitral awards challenged 
under section 34 of the Model Law and did not rule on 
challenges to jurisdiction under section 16 of the Model Law, 
and that, consistent with Dallah, a new trial was appropriate for 
challenges under this latter section. Dallah, however, bore on a 
jurisdictional challenge on a final award on the merits, not a 
preliminary challenge to jurisdiction. Corbett J. also does not 
grapple with  the administrative law reasoning influencing 
Cargill. 

 The pitfalls of applying a domestic doctrine without 
considering the specific context of international arbitration 
become apparent here. First, using domestic law notions to 
resolve international arbitration questions can lead to a 
solution that is both inappropriate and theoretically unsound. 
Indeed, the equation in Cargill of the correctness standard of 
review under Canadian administrative law to the trial de novo 
approach in Dallah is fundamentally flawed. The Supreme Court 
of the United Kingdom in Dallah adopted the de novo standard 
of review within the format of a completely new trial with a 
separate evidentiary record. Under Canadian administrative 
law, a court applying the correctness standard of review must 
consider whether an administrative decision-maker arrived at 
the correct decision and either uphold their reasoning or 
substitute it for their own.72 The court, in so doing, is 
performing a review. As such, it is basing itself on the 
administrative decision-maker’s original decision and 
associated reasons. It is not putting aside the decision. In 
Canada, the traditional rule, inherited from English law, is that 
no more evidence can be presented before the reviewing court 
than before the administrative decision-maker, absent 
exceptional circumstances.73 As such, the administrative 

 
72 Vavilov, supra note 66 at para 54; Dunsmuir, supra note 66 at para 50. 

73 See e.g. Ktunaxa Nation Council v British Columbia (Minister of Forests, 
Lands and Natural Resource Operations), 2014 BCSC 568 at paras 146–48, 
aff’d 2015 BCCA 352. See also Lauren J. Wihak and Benjamin J. Oliphant, 
“Evidentiary Rules in a Post-Dunsmuir World: Modernizing the Scope of 
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decision-maker’s decision is the centrepiece of the record and 
is accompanied essentially only by the document which 
initiated the judicial review proceedings and the pleadings, if 
any.74 The rationale behind this rule is that the more additional 
evidence a reviewing court is presented with, the more it is 
likely to engage in a form of substantive review of the merits of 
an administrative decision under the pretense that “[some] 
questions […] were not adequately canvassed in evidence [by 
previous deciders].”75 

Due to the cross-citation phenomenon between courts in 
common law jurisdictions that we have highlighted in the 
previous section, several court decisions adopting the de novo 
standard of review across the world have cited Cargill alongside 
Dallah, thus perpetuating the false notion that correctness 
review and de novo review, as they were used in each respective 
decision are synonymous.76 As we have just demonstrated, this 
is misguided. It also paints the many excerpts from Cargill that 
courts outside of Canada have referred to with a completely 
different meaning. For example, at least three Hong Kong 
decisions77 refer to this passage of Cargill: 

Therefore, courts are to be circumspect in 
their approach to determining whether an error 

alleged under art 34(2)(a)(iii) properly falls 

within that provision and is a true question of 

 
Admissible Evidence on Judicial Review” (2015) 28:3 Can J Admin L Prac 323 
at 331 [Wihak]. 

74 Ibid at 324. 

75 See Gitxsan Treaty Society v Hospital Employees’ Union, 1999 CanLII 7628 
(FCA), [2000] 1 FC 135 at para 15. 

76 A handful of decisions, especially in Hong Kong, have been afflicted by this. 
See X v Jimmy Chien [2020] HKCFI 286 [Jimmy Chien]; Z v A, supra note 55; S 
Co v B Co, supra note 55. See also Lin Tiger, supra note 44, at para 30. 

77 See Jimmy Chien, supra note 76 at para 5; Z v A, supra note 55 at para 21; S 
Co v B Co, supra note 55 at para 29. 
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jurisdiction. They are obliged to take a narrow 

view of the extent of any such question. And when 

they do identify such an issue, they are to 
carefully limit the issue they address to ensure 

that they do not, advertently or inadvertently, 

stray into the merits of the question that was 

decided by the tribunal. [emphasis added]78 

The language used here is highly reminiscent of the 
rationales put forward to justify the traditional English rule on 
the prohibition of additional evidence before courts on judicial 
review. Although the passages used from Cargill do not direct 
the court to adopt an ostensibly incorrect approach to standard 
of review, they nevertheless only provide a superficially strong 
authority for the Court’s approach to standard of review. It is 
also ironic that, in all three cases, the Hong Kong court adopts 
the expression “true question of jurisdiction” to describe the 
judge’s task in separating jurisdictional questions from merits 
questions. The expression, which has been abundantly used in 
Canadian administrative law, was recently abandoned by the 
Supreme Court of Canada due to the excessive difficulties that 
courts have had in defining these questions coherently.79 

Second, arbitration and administrative law, though 
analogous, rely on concepts which have developed their own 
meaning within separate areas of law. Even though judicial 
review for arbitral and administrative decision-making is 
premised in both cases on the similar ideas that arbitrators and 
administrative decision-makers are experts in their respective 
areas, which warrants showing deference to their decisions, 
they differ in major respects. Most notably, whereas arbitration 
is almost completely a creature of party autonomy that is 
supervised by courts to protect the consent of the parties (a 
responsibility that favours rigorous judicial review), 
administrative law is traversed by a defining tension opposing 

 
78 Cargill, supra note 64 at para 47. 

79 See Vavilov, supra note 66 at para 53. 
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courts and administrative decision-makers: since judges in 
Canada are not elected, courts should in principle err on the side 
of deferring to administrative decision-makers, who enact the 
policies of the elected government.80 Thus, the first effect of this 
blending of distinct bodies of law is that a domestic court having 
to perform judicial review of an arbitral tribunal’s jurisdictional 
decision must elaborate its reasons with reference to a body of 
law that although it overlaps with arbitration in terms of some 
of its objectives, is not entirely consistent with it. The 
terminology of administrative law can also be unwieldy given 
that a precise procedural format that is distinct from arbitration 
is associated with it.81 This practice obfuscates more than 
clarifies the law and thus can create significant confusion for 
judges in future cases. 

⁂ 

All of this shows the importance and usefulness of using a 
common conceptual vocabulary and nomenclature to discuss 
arbitration law across jurisdictions. This having been the 
express purpose of the Model Law, it is incumbent on 
arbitration practitioners from Model Law jurisdictions to make 
this clear to domestic judges, who in turn must make an 
appropriate use of the legal sources that find their way into 
their judgment. 

3. Positive or Negative Character of the Challenged Decision 

When an arbitral tribunal faces a preliminary objection to 
its jurisdiction, it may immediately decide whether it has 

 
80 See Cooper v Canada (Human Rights Commission), [1996] 3 SCR 854, 1996 
CanLII 152 at 866. See also David Stratas, “The Canadian Law of Judicial 
Review: A Plea for Doctrinal Coherence and Consistency” (2016) 42:1 
Queen’s LJ 27 at 30; John C. Reitz, “Deference to the Administration of Justice 
in Judicial Review” (2018) 66 Am J Comp L 269 at 286. 

81 See notably Cargill, supra note 64 at paras 44–53, explaining the nature of 
a review.  



    THE CANADIAN JOURNAL OF COMMERCIAL ARBITRATION 
 

28 

jurisdiction. There is no question that this decision is subject to 
the approval of the court of the seat of the arbitration pursuant 
to Article 16(3) of the Model Law. However, some domestic 
courts have restricted their review only to cases in which the 
arbitral tribunal renders a so-called “positive” jurisdictional 
decision—when it confirms its jurisdiction over the parties’ 
dispute.82 When the arbitral tribunal renders a “negative” 
jurisdictional ruling—when it finds that it does not have 
jurisdiction to hear a dispute—some courts have refused to 
entertain a challenge to the tribunal’s jurisdictional decision.83 

Such an interpretation of the Model Law appears plausible 
on the face of its text. Indeed, Article 16(3) reads “[i]f the 
arbitral tribunal rules as a preliminary question that it has 
jurisdiction, any party may request, within thirty days after 
having received notice of that ruling, the court specified in 
article 6 to decide the matter.”84 As such, under the Model Law, 
a party would only be entitled to request judicial review if there 
is a positive jurisdictional ruling from the arbitral tribunal.85 On 
the other hand, the Model Law does not expressly foreclose a 

 
82 See Born, supra note 9 at 1193. See also Art 1065(1) Code of Civil 
Procedure (Netherlands); Bundesgerichthof, 6 Jun 2002, Schieds VZ 2003, 39 
(Ger). 

83 This seems to be the minority approach, although some authors argue that 
it is, in fact, the correct one. See e.g. Jean-François Poudret and Sébastien 
Besson, Comparative Law of International Arbitration (London: Sweet & 
Maxwell, 2007) at 407; Giacomo Marchisio, The Notion of Award in 
International Commercial Arbitration: A Comparative Analysis of French Law, 
English Law and the UNCITRAL Model Law (Alphen aan den Rijn: Kluwer Law 
International, 2017) at 107. 

84 Model Law, supra note 1 at art 16(3). See e.g. Resolutions of the Arbitrazh 
Court for the Moscow Circuit, Case No A40-132755/14-141-905 (27 March 
2015) and Case No A41-77961/14 (29 October 2015); Resolution of the 
Presidium of the Supreme Arbitrazh Court of the Russian Federation No 
1787/11, Case No A40-4113/10-25-33, (14 June 2011); Ruling of the 
Supreme Arbitrazh Court of the Russian Federation No BAC-1881/10, Case 
No. A40-118723/09-63-872, (12 December 2010). 

85 See e.g. Bundesgerichthof, Jun 6, 2002, 2003 SchiedsVZ 39 (Ger). 
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review of a negative jurisdictional ruling either.86 Several non-
Model Law jurisdictions have additionally legislated similarly-
worded provisions which provide that the review of an arbitral 
tribunal’s jurisdictional decision applies regardless of whether 
that decision is positive or negative.87 

The reviewability of a negative jurisdictional award is a 
significant question from the perspective of standard of review 
because it ties the review function to the ultimate position that 
a jurisdiction attributes to arbitration as a mode of dispute 
resolution. Deference to a negative jurisdictional ruling, but not 
a positive jurisdictional ruling reflects a skeptical view of 
arbitration and a clear preference for national courts. At the 
same time, other courts have ruled, not unreasonably, that it 
would be inappropriate to force an arbitral tribunal to continue 
proceedings that it believes it cannot entertain.88 

4. Stage of Proceedings in Which a Jurisdictional Challenge 

Arises 

The last two influences on the jurisdictional review analysis 
are the grounds of challenge and the procedural stages at which 
they occur. Indeed, while some jurisdictions seem to apply one 
consistent standard of review at each of the three procedural 

 
86 See Moscow City Ct, Dec 13, 1994, CLOUT Case No 147 (Russ). 

87 See e.g. Art 1520(1) Civil Procedure Code (France); Arbitration Act 
(Sweden), art 27; Arbitration Act 1996 (UK), s 67(1); Art 1690(4) Judicial 
Code (Belgium). See also Soc Sic v Soc Cnl, Corte di Cassazione (Court of 
Cassation) no 2896 (1993), Mass Foro it 1993, 295 (It). 

88 See PT Asuransi Jasa Indonesia (Persero) v Dexia Bank SA, [2006] SGCA 41; 
Sebhan Enters Ltd v Westmont Power (Kenya) Ltd, Civil Case No 239/2005 
(2006) (Keny. Nairobi High Ct). This argument was also noted during the 
Model Law’s drafting process. See UNCITRAL, Report of the UNCITRAL on the 
Work of its Eighteenth Session, UN Doc A/40/17, Annex I at para 163. 
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stages (preliminary,89 annulment,90 and recognition91) at which 
jurisdictional objections can be raised,92 others seem to take a 
more nuanced approach and “afford a measure of deference to 
arbitrators’ factual and legal conclusions on jurisdiction.”93 
Thus, even though possible grounds of jurisdictional challenge 
at the preliminary, annulment and recognition stages are 
mostly the same, the stage of the proceedings in which the 
challenge is heard may affect the appropriate standard of 
review. 

Specifically, the degree of deference granted can vary along 
two axes across jurisdictions: (1) grounds of challenge and (2) 
procedural stages. With respect to the former, as the reader will 
know, under the Model Law, a party may challenge an arbitral 
tribunal’s jurisdictional decision at annulment and enforcement 
stages on the basis that (1) one party did not have the required 
capacity to enter into it under the law applicable to it, or if no 
choice is made by the parties, under the law of the seat of the 
arbitration or the arbitration agreement is otherwise invalid;94 
(2) the dispute submitted to the arbitral tribunal did not fall 
within the scope arbitration agreement;95 or (3) the tribunal 

 
89 Model Law, supra note 1 at art 16(3). 

90 Ibid at art 34. 

91 Ibid at art 36. 

92 Germany and the United Kingdom, for example. Looking first at German 
jurisprudence, see CLOUT case No 868, Judgment of 20 March 2003, 4 Z Sch 
23/02 (Bayesrisches Oberstes Landesgericht) conf by Judgment of 23 
October 2003, III ZB 29/03 (Ger Fed Sup Ct) (annulment stage); Judgment of 
14 December 2006, XXXII YB Comm Arb 372 (Oberlandesgericht Celle) 
(2007) (recognition stage). Cf Judgment of 26 October 2004, XXX YB Comm 
Arb 574 (Oberlandesgericht Köln) (2005) (granting deference to findings of 
the arbitral tribunal at the recognition stage). For English decisions, see 
Hellenic Petroleum Cyprus Ltd v Premier Maritime Ltd [2015] EWHC 1894 
(Comm) (English High Ct) (annulment stage); Dallah, supra note 17 
(recognition stage). 

93 See Born, supra note 9 at 1192.  

94 See Model Law, supra note 1 at arts 34(2)(a)(i) and 36(2)(a)(i). 

95 See ibid 34(2)(a)(iii) and 36(2)(a)(iii). 
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rendered an award dealing with a subject-matter that went 
beyond the submission to arbitration.96 The last ground is the 
only ground of challenge under the Model Law that cannot be 
raised during a preliminary challenge since it requires that an 
award have been made on the merits. 

Different grounds of challenge push the arbitral tribunal 
toward different types of inquiries. Thus, inquiries into the 
validity of an arbitration agreement may receive greater 
deference from some reviewing courts if they involve a 
significant degree of fact-finding and factual conclusions can be 
separated from legal questions.97 In most cases, however, since 
the ultimate question that is asked is whether there exists a 
valid arbitration agreement between the parties, the question 
constitutes a decidedly mixed question of fact and law, which 
attracts de novo review in most cases.98 For the same reason, 
inquiries into the scope of the arbitration agreement, both at the 
preliminary and post-award stages also tend to be reviewed de 
novo. However, not unusually, domestic courts have exercised 
deference with respect to an arbitral tribunal’s findings on the 
question.99 This is due to the fact that determining the scope of 
the arbitration is often considered a matter that is at the core of 
the arbitral tribunal’s function.100 At the post-award stage, 
more courts tend to be deferent given that several questions 
that an arbitral tribunal may address can be incidental to the 
main question(s) submitted by the parties for resolution by 
arbitration. Refusing to defer to the choices of the arbitral 
tribunal with respect to the incidental questions it decides to 
answer means potentially severely obstructing the efficacy of 

 
96 Ibid. 

97 See Polkinghorne, supra note 21 at 312. 

98 See Dell supra note 11. 

99 See e.g. Recofi, supra note 37; Ace Bermuda, supra note 35; SAP Madrid, 
Apr 30, 2007, No. 240/2007 (Spain). 

100  See Born, supra note 9 at 3587.  
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the arbitral tribunal, which, ultimately, must rule over a matter 
with an aim for finality. 

In short, parties may have more success challenging an 
arbitral tribunal’s jurisdictional decision on certain grounds 
rather than others. There are compelling reasons to adopt 
different standards of review for different grounds of challenge. 
Such complexity may be unappealing to courts however, which 
may motivate them to adopt one standard of review across the 
board for jurisdictional objections.101 Understanding the 
possible standard of review permutations may help refine the 
jurisdictional review analysis for each ground of challenge, 
however. 

The procedural stage at which the challenge is raised may 
also be significant. The New York Convention’s pro-arbitration 
framework clearly applies at the recognition stage, the last 
hurdle facing an arbitral award before enforcement. As such, 
the standard of review should necessarily be more deferential 
at this stage. However, it does not apply at the annulment stage, 
and it is debatable that it also extends to the preliminary 
objection stage.102 This should, in theory, give way to more 
deference on the part of the recognition court. However, some 
courts have downplayed the pro-arbitration regime of Article V 
of the New York Convention. In Dallah, notably, the Supreme 
Court of the United Kingdom noted that:      

[T]he scheme of the New York Convention, 

reflected in ss.101-103 of the 1996 Act may give 

limited prima facie credit to apparently valid 

arbitration awards based on apparently valid and 

 
101 See e.g. Sanum Investments v ST Group, supra note 46, at para 39; Kingdom 
of Lesotho v Swissbourgh Diamond Mines (Pty) Ltd [2017] SGHC 195 at para 
87 (“[i]t is settled law, and undisputed, that I must apply a de novo standard 
of review in assessing the Kingdom's jurisdictional objections”). 

102 But see Frédéric Bachand, “Does Article 8 of the Model Law Call for Full 
or Prima Facie Review of the Arbitral Tribunal’s Jurisdiction?” (2006) 22:3 
Arb Intl 463 at paras 470-471 [Bachand, Article 8 of the Model Law]. 
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applicable arbitration agreements, by throwing 

on the person resisting enforcement the onus of 

proving one of the matters set out in Article V(1) 
and s.103. But that is as far as it goes in law.103 

It is not the goal of this paper to analyse in detail the merits 
of each possible interpretation of the Convention and its effects. 
For our purposes, it suffices to say that the level of deference 
that a domestic court is willing to admit can certainly vary 
according to the stage of proceedings in which a challenge is 
raised. As such it is an important factor to consider. Ultimately, 
it can have strategic value for the party trying to enforce the 
award as they will have more chances of successfully enforcing 
the award if the award-debtor has to discharge a higher 
standard of proof to successfully challenge the award. 

IV. PRINCIPLES FOR JUDICIAL REVIEW OF JURISDICTIONAL 

DECISIONS 

 The foregoing shows the manifold difficulties that can 
affect the standard of review analysis. This section attempts to 
develop a framework to resolve these by going back to basics 
and answering the question: what are the objectives of 
jurisdictional review in the context of international arbitration? 
We begin by addressing the values and goals behind 
jurisdictional review (1). We then consider how the 
international character of international arbitration must impact 
the way that jurisdictional review is considered, especially 
within Model Law jurisdictions (2). Finally, we examine how 
choices affecting the standard of review for jurisdictional 
decisions cannot be detached from the larger structure of an 
arbitration law. As such, a commitment to a given standard of 
review must be viewed within an application of the entire 
arbitration law of a state (3). 

 
103 See Dallah, supra note 17 at para 30. 
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1. Values and Goals of Jurisdictional Review 

Jan Paulsson writes in The Idea of Arbitration: 

[T]he need to strike a balance is inherent in the 

co-existence of judicial and arbitral authority. 

They may overlap, and thus either contradict or 

complement each other at various stages of a 

dispute. To favour arbitration does not mean 

instinctive endorsement of would-be arbitrants, 

would-be arbitrators, or would-be arbitral 

institutions. Nor does it imply hostility to courts 

or state authority. To favour arbitration is to 

make it work for parties who have consented to 
it; to impose it at all costs would ultimately 

undermine its legitimacy.104 

The upshot of this passage is that arbitral tribunals and 
judicial courts are most effective when they work in symbiosis 
toward the same goals.105 The most fundamental of these goals 
is giving life to the parties’ intentions. This implies tensions 
between finality and fairness as William W. Park describes.106  

 
104 Jan Paulsson, The Idea of Arbitration (Oxford: Oxford University Press, 
2013) at 52 [Paulsson]. 

105 See Marchisio, Jurisdictional Matters, supra note 29; Emilia Onyema, “The 
Jurisdictional Tensions Between Domestic Courts and Arbitral Tribunals, in 
International Arbitration and the Rule of Law: Contribution and Conformity, 
Andrea Menaker ed (Alphen aan den Rijn: Kluwer Law International, 2017) 

481 [Onyema]. 

106 See William W Park, “Why Courts Review Arbitral Awards,” in Recht der 
internationalen Wirtschaft und Streiterledigung im 21. Jahrhundert: Liber 
Amicorum Karl-Heinz Böckstiegel anlässlich seines Ausscheidens als Direktor 
des Instituts für Luft- und Weltraumrecht und des von ihm gegründeten 
Lehrstuhls für Internationales Wirtschaftsrecht, Robert Briner, L. Yves 
Fortier, Klaus Peter Berger & Jens Bredow, eds (Cologne: Carl Heymanns 
Verlag KG, 2001) 595 at 596 [Park]. 
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Finality means clearly delineating the sphere of influence of 
the arbitral tribunal in relation to domestic courts. Parties 
submitting their disputes to arbitration look, first, for neutral 
adjudication and second, for an efficient process.107 Since 
arbitration offers the parties greater confidence that disputes 
will not be subject to home bias, it reduces the price of a 
transaction in proportion to the lesser amount of perceived risk 
incurred.108 Efficiency of the arbitral process ensures that 
arbitration continues to offer the best value among all available 
dispute resolution mechanisms. Increasingly, efficiency has 
become a cornerstone of arbitration—it has been described as 
a “defining value”109 and something to which “the 
overwhelming weight of authority accords priority to [along 
with] party autonomy and equality of treatment”.110 As such, 
efforts on promoting efficient proceedings and dissuading 
dilatory tactics have acquired a high premium.111 These 
considerations therefore play a significant role in developing a 
standard of review analysis. 

Fairness means that procedural safeguards exist to ensure 
that the terms of the parties’ submission to arbitration are 
respected, and that the arbitration is conducted in accordance 
with principles of due process.112 These guarantees are 
necessary to keep arbitration effective and maintain its users’ 

 
107 Park, supra note 106. 

108 Ibid. 

109 See Loukas Mistelis, “Efficiency—What Else?: Efficiency as the Emerging 
Defining Value of International Arbitration: Between Systems Theories and 
Party Autonomy” in Oxford Handbook of International Arbitration, Thomas 
Schultz and Federico Ortino eds (Oxford: Oxford University Press, 2020) 349 
at 357–59. 

110 See Born, supra note 9 at 2334.  

111 See, e.g. ICC Commission Report, “Decisions on Costs in International 
Arbitration” [2015] ICC Disp Res Bull. 1 (discussing methods to combat 
dilatory tactics in arbitration); ICC Commission Report, Reducing Time and 
Costs in International Arbitration (2012) ICC (2nd). 

112 See Park, supra note 106 at 596. 
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confidence in the process. Interference from domestic courts in 
arbitration thus helps to protect party expectations and ensure 
that the arbitral tribunal renders an enforceable award.113 

Both finality and fairness are necessary to make arbitration 
worthwhile. Applied to the judicial review of jurisdictional 
decisions, these values lead to a number of guiding principles. 
First, the principal aim of the judicial review of jurisdictional 
decisions should be upholding the parties’ agreement under the 
arbitration clause. This means that curial review of 
jurisdictional findings is justified insofar that it ensures that an 
arbitration agreement is properly performed according to 
parties’ agreement. Second, the other foremost consideration 
that courts should bear in mind when reviewing jurisdictional 
decisions is dissuading dilatory tactics.114 According to one 

 
113 Pushed to the extreme, this could arguably contribute to a phenomenon 
referred to as the “creeping judicialization” of arbitration, See Rémy Gerbay, 
“Is the End Nigh Again? An Empirical Assessment of the “Judicialization” of 
International Arbitration” (2014)  25:2 Am Rev Intl Arb 223 (defining 
judicialization as “an increase in the procedural sophistication and formality 
of international arbitration proceedings as a result of which arbitration 
increasingly resembles litigation before the domestic courts […] the concern 
behind judicialization [being] the increase in costs and delay associated with 
it”) [Gerbay]. But cf Leon Trakman and Hugh Montgomery, “The 
‘Judicialization’ of International Commercial Arbitration: Pitfall or Virtue?” 
(2017) 30:2 Leiden J Intl L 405. An analogous phenomenon “due process 
paranoia,” that is “the reluctance by [arbitral] tribunals to act decisively in 
certain situations for fear of the arbitral award being challenged on the basis 
of a party not having had the chance to present its case fully” (as defined in 
the 2015 Queen Mary Arbitration Survey, See Queen Mary University and 
White & Case, 2015 International Arbitration Survey: Improvements and 
Innovations in International Arbitration (New York: White & Case, 2015); 
See Klaus Peter Berger and J. Ole Jensen, “Due Process Paranoia and the 
Procedural Judgment Rule: A Safe Harbour for Procedural Management 
Decisions by International Arbitrators” (2016) 32:3 Arb Intl 415. 

114 This concern was in fact a prominent part of the discussion during the 
drafting of the Model Law: UNCITRAL Secretary-General, “Analytical 
Commentary on Draft Text of a Model Law on International Commercial 
Arbitration” (Mar 25, 1985) UN Doc A/CN.9/264 at para 13. 

https://arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf
https://arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf
https://arbitration.qmul.ac.uk/media/arbitration/docs/2015_International_Arbitration_Survey.pdf
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prominent practitioner, most jurisdictional challenges that are 
lodged in courts under Article 16(3) are dilatory tactics.115  

This implies a measure of deference. Applying the de novo 
standard across the board would therefore frustrate any 
attempt to dissuade the lodging of dilatory challenges. At the 
same time, the fact that the contour of the tribunal’s jurisdiction 
is central to the proper performance of the contract is a 
compelling reason to impose the de novo standard of review. 
Conversely, this does not mean that absolute deference is 
always warranted. Most times, it is not and protecting the 
parties’ consent to arbitration gives sufficient reasons to engage 
in de novo review for at least some jurisdictional issues. In short, 
any approach to reviewing jurisdictional decisions should take 
a nuanced approach to standard and format of review 
depending on the type of challenge and stage of the 
proceedings. In so doing, domestic courts should take another 
page from Jan Paulsson: 

There is no simple solution applicable to 

all situations. Much trouble has been created by 

the unthinking repetition of labels. They are 

useful reference points, but perilous shortcuts.116 

2. International Interpretation of International Arbitration 

Legislation 

In addition to the above principles, interpretation taking 
into account the international character of international 
commercial arbitration should be adopted by domestic courts 
when possible. For jurisdictions having adopted the UNCITRAL 
Model Law with its 2006 amendments, this obligation is already 
incumbent on the courts. Indeed, Article 2A(1) of the Model Law 
reads “In the interpretation of this Law, regard is to be had to 

 
115 See Greenberg, supra note 28, at 57. 

116 Paulsson, supra note 104 at 52. 



    THE CANADIAN JOURNAL OF COMMERCIAL ARBITRATION 
 

38 

its international origin and to the need to promote uniformity 
in its application and the observance of good faith.”117 
Jurisdictions having adopted the 1985 version of the Model Law, 
but not the 2006 amendments can still consider themselves 
bound by the same obligation given that the purpose of the 
Model Law was always intended to be the efficient functioning 
of the worldwide system of international commercial 
arbitration, consistent with the use made by it of those it was 
intended to serve.118 This weighs heavily in favour of an 
“international” and “autonomous” interpretation of the Model 
Law as opposed to a nationalist interpretation.119 International 
arbitration practitioners are best served by international rules 
rather than domestic rules, given the number of jurisdictions—
and by extension, national arbitration laws—that can be 
involved in a single case and the infinite combinations of party 
nationalities.120 When the applicable international arbitration 
legislation in force in one country is based on the Model Law or 
otherwise designed to achieve uniformity, and binding 
domestic legal sources do not prescribe a differing 
interpretation, an international interpretation is especially 
appropriate.121 National courts have adopted such an 

 
117 Model Law, supra note 1 at art 2A(1). 

118 See Frédéric Bachand, “Judicial Internationalism and the Interpretation 
of the Model Law. Reflections on Some Aspects of Art. 2A” in UNCITRAL 
Model Law After Twenty-Five Years: Global Perspectives on International 
Commercial Arbitration, Frédéric Bachand and Fabien Gélinas eds 

(Huntington: Juris, 2013) 231 at 235 [Bachand, Judicial Internationalism]. 

119 See Franco Ferrari, “How International Should International Arbitration 
Be? A Plea in Favour of a Realistic Answer” in Eppur Si Muove: The Age of 
Uniform Law, Essays in Honour of Michael Joachim Bonell to Celebrate His 70th 
Birthday, Vol 1 (Rome: UNIDROIT, 2016) 847 at 848 [Ferrari]. 

120 See Bachand, Judicial Internationalism, supra note 117 at 237. 

121 See Frédéric Bachand, “Court Intervention in International Arbitration: 
The Case for Compulsory Judicial Internationalism” (2012) J Disp Resol 83 
at 84. 
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international interpretation on that basis.122 An international 
interpretation is also warranted in light of Article 31 of the 1969 
Vienna Convention on the Law of Treaties.123 Article 31 of the 
Vienna Convention provides that “[a] treaty shall be interpreted 
in good faith in accordance with the ordinary meaning to be 
given to the terms of the treaty in their context and in the light 
of its object and purpose.”124 While the provision mentions that 
it applies to treaties at the outset, Article 31 is widely accepted 
as constituting a rule of customary international law.125 

An international interpretation should also be taken into 
account by states whose legislation, though not having adopted 
the Model Law, was nevertheless significantly influenced by it. 
This would include states such as the United Kingdom and the 
Netherlands.126 This should create an impetus for judges in 
those jurisdictions to at least consider and ideally address 
international case law from Model Law jurisdictions in their 
reasoning when ruling on an objection to an arbitral tribunal’s 
jurisdiction. Engaging in such exercise, while not necessarily 
leading to the unification of arbitration law, over time, should 

 
122 See Bundesgerichthof, Sept 9, 2010, III ZB 69/09 (Ger) (adopting an 
international interpretation of its international arbitration legislation, based 
on the 1985 UNCITRAL Model Law); Oberstes Landesgericht München, Nov 
14, 2011, 34 Sch 10/11. 

123 See Ferrari, supra note 118 at 849. 

124 Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331 
art 31 (entered into force 27 January 1980). 

125 See Richard Gardiner, Treaty Interpretation 2nd ed (Oxford: Oxford 
University Press, 2017) at 13. See also Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory (Advisory 
Opinion) [2004] ICJ Reports 38 at para 94. 

126 See Judith Freedberg, “The Impact of UNCITRAL Model Law on the 
Evolving Interpretation and Application of the 1958 New York Convention” 
in The UNCITRAL Model Law After Twenty-Five Years: Global Perspectives on 
International Commercial Arbitration,  Frédéric Bachand and Fabien Gélinas 
eds (Huntington: Juris, 2013) 223 at 231. 
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promote a healthy exchange of ideas and perspectives about 
arbitral jurisdiction. 

The above also further demonstrates the incompatibility of 
domestic legal concepts with the Model Law. Applying such 
notions when interpreting the provisions of the Model Law flies 
in the face of the Law’s purpose and greatly complicates the 
work of international arbitration practitioners. As we have seen 
earlier, it can lead to confusion more than clarification of the 
law. 

3. Interpretation Taking into Account the Entire Structure 

of an Arbitration Law 

Finally, although this may seem like a banal principle, the 
review analysis should take into account the entire structure of 
the applicable arbitration legislation. Such approach reflects a 
very widely if not universally accepted principle of statutory 
interpretation: systematic (also known as “contextual”) 
interpretation.127 This approach mandates that to interpret one 
section of a statute, the rest of the statutory scheme must be 
taken into account.128 To limit wasting resources, a review 

 
127 See Odile Ammann, Domestic Courts and the Interpretation of 
International Law: Methods and Reasoning Based on the Swiss Example 
(Leiden: Brill, 2020) 195 at 202 (“[s]ystematic interpretation is a common 
interpretative method in all jurisdictions that have adopted Savigny’s four 
methods. […] [These methods] can be observed in every national 
methodology. […] [Systematic interpretation] is also used in common law 
countries.”). 

128 This method complements other interpretive methods, notably the 
textualist method. See, Antonin Scalia and Bryan A. Garner, Reading Law: The 
Interpretation of Legal Texts (Eagan: West, 2012) ch 24, 27 (describing, 
respectively, the “whole-text interpretive canon”—pursuant to which “[t]he 
text must be construed as a whole” and “harmonious reading canon”—
pursuant to which “[t]he provisions of a text should be interpreted in a way 
that renders them compatible, not contradictory.”). Similar to this is the 
interpretive canon of English law known as the “golden rule”. See Grey v 
Pearson (1857) 6 HL 61, 106 (“in construing statutes, as well as in construing 
all other written instruments, the grammatical and ordinary sense of the 
words is to be adhered to, unless that would lead to some absurdity or 
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analysis should bear in mind the fact that several provisions in 
an arbitration may lead to jurisdictional review and consider 
whether it makes sense for one party to retain the right to 
invoke one such provision after having invoked another. For 
example, the UNCITRAL Model Law contains four provisions 
potentially allowing for some form of jurisdictional review: (1) 
Article 8, under which a court may consider the validity of an 
arbitration agreement before staying proceedings in favour of 
arbitration; (2) Article 16, under which a court may rule on an 
arbitral tribunal’s jurisdiction after the arbitral tribunal has 
ruled on an objection to its jurisdiction from one of the parties; 
and (3)(4) Articles 34 and 36, under which a court may review 
the arbitral tribunal’s jurisdiction, respectively at the 
annulment and recognition stages. 

To take a simple example: if one party challenges the 
jurisdiction of the arbitral tribunal with respect to a particular 
matter before a domestic court under Article 16 of the Model 
Law or its equivalent under a non-Model Law statute, they 
should be precluded from raising the same claim later under 
Article 34 or its equivalent at the annulment stage. Conversely, 
if a jurisdictional objection could be raised earlier but was not, 
a court looking at all the circumstances could make a judgment 
as to whether it was waived. These propositions will be 
uncontroversial in several jurisdictions whose courts have 
ruled thus, not just under statutory interpretation principles, 

 
inconsistence with the rest of the instrument, in which case the grammatical 
and ordinary sense of the words may be modified, so as to avoid that 
absurdity or inconsistency, but no further” [emphasis added]). 
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but under doctrines of waiver129 and res judicata or 
preclusion.130 

Two potential problems flowing from this principle should 
be addressed briefly. First, jurisdictions that adopt positive 
versus negative competence-competence should understand 
jurisdictional challenges during and after arbitral proceedings 
differently if they adopt a “full” or “prima facie” review. 
Specifically, a court that engages in a full review of the validity 
of the arbitration agreement before staying proceedings in 
favour of arbitration should not entertain any more general 
challenges to the arbitration. The only challenges it should 
entertain in such situations should be assessing whether 
questions addressed by the arbitral tribunal in their award can 
properly be characterized as questions incidental to the ones 
that were submitted to arbitration and approved via the court’s 
preliminary jurisdictional determination, or whether they 
constitute different unrelated questions which should lead to 
the award’s partial annulment. Conversely, if a domestic court 
exercises only prima facie review before staying the case in 
favour of arbitration, a subsequent jurisdictional challenge 
applying the de novo standard of review could be justified given 
that prima facie review is predicated on the idea of allowing the 
arbitrator to rule on the challenge to its jurisdiction rather than 
domestic courts, consistent with the pro-arbitration framework 
of Article II of the New York Convention. As such, in reviewing 
the prima facie validity of an arbitration agreement, a domestic 
court is taking the role of a gatekeeper—whose purpose is 

 
129 See, e.g., Dutch Supreme Court, 27 Mar 2009, ECLI:NL:HR:2009:BG4003 
(Poultry/Burshan) (Neth); Dutch Supreme Court, 27 Mar 2009, 
ECLI:NL:HR:2009:BG6443 (Smit Bloembollen/Ruwa Bulbs) (Neth.); Howard 
University v Metropolitan Campus Police Officer’s Union, 512 F.3d 716, 720 
(DC Cir 2008) [Howard University]; Bundesgerichtshof 27 Mar 2003, 
SchiedsVZ 2003, 133, 134 (Ger). 

130 See, e.g., Collins v DR Horton, Inc, 505 F.3d 874, 882 (9th Cir 2007); Paris 
Ct App, Jun 9, 1983, Iro-Holding v Setilex, 1983 Rev Arb 497 (Fr); Fed Sup Ct, 
May 27, 2014, No 508/2013 (Switz). But cf Rakna Arakshaka Lanka Ltd v 
Avant Garde Maritime Services (Pte) Ltd [2019] SGCA 33. 
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decidedly more efficiency of process rather than protection of 
contractual rights.131  

Second, insofar that there are no contradicting private 
international law rules binding on a court, the preclusive effect 
that may flow from the jurisdictional review decision of one 
court should not be impeded by the fact that it comes from a 
different state than the one whose court hears a subsequent 
jurisdictional objection later on in the case. In other words, a 
domestic court should enforce foreign decisions respecting an 
arbitral tribunal’s jurisdiction and apply its res judicata or 
preclusion doctrine to preclude parties from raising 
jurisdictional objections on grounds already decided by a 
foreign court.132  

While it is true that several states around the world still take 
a parochial approach to the recognition of foreign judgments, as 
global private international law progressively develops toward 
unification—a movement heralded by the adoption of the text 
of the Convention on the Recognition and Enforcement of Foreign 
Judgments in Civil and Commercial Matters by the Hague 
Conference on Private International Law133—the fact that a 

 
131 See, Bachand, Article 8 of the Model Law, supra note 102 at 466. Of note, 
Professor Bachand further argues that prima facie review also dissuades 
dilatory tactics. 

132 See, e.g., Fomento de Constructiones y Contratas SA v Colon Container 
Terminal SA, BGE 127 III 279 (2001) (Switz. Fed Sup Ct) (finding that a 
foreign decision respecting the jurisdiction of an arbitral tribunal seated in 
Switzerland can be enforced in Switzerland and is binding on the parties). A 
lis pendens issue may arise here given that both under Articles 8 and 16 of 
the Model Law and equivalent provisions adopted in non-Model Law 
jurisdictions, an arbitral tribunal is entitled to continue proceedings to rule 
on its jurisdiction even while one party is pursuing a challenge to the 
tribunal’s jurisdiction before courts. As of writing, this is an unresolved issue 
to which states take varying approaches. See Kaj Hobér, Res Judicata and Lis 
Pendens in International Arbitration vol 366  (Leiden: Brill, 2013) 99 at 222. 

133 See Convention of 2 July 2019 on the Recognition and Enforcement of 
Foreign Judgments in Civil or Commercial Matters, European Union, Ukraine 
and Uruguay, 2 July 2019, OJ L 187. 
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court’s jurisdictional review was rendered in another state 
should become increasingly irrelevant to the efficient operation 
of the arbitral tribunal. 

V. APPLYING STANDARDS AND FORMATS OF REVIEW IN THE 

FUTURE 

 Having laid down some principles in the last section, we 
now consider how to correctly apply standards and formats of 
review. We consider, first, what the correct presumptive 
approach should be when courts engage in jurisdictional review 
(1). We then consider factors that can shift the standard or 
format of review (2) and outstanding issues that can benefit 
from further elaboration in the future (3).  

1. Choosing the Correct Standard and Format of Review 

Since the New York Convention specifies no particular 
framework to review an arbitral tribunal’s jurisdictional 
decision, a domestic court is at liberty to adopt the framework 
it considers appropriate. This allows a court to choose a 
standard and a format of review to achieve the goals of 
arbitration. Achieving this goal requires nuance. Once again, a 
standard of review circumscribes the potential outcomes 
available to a domestic court—if de novo, the court is at liberty 
to overturn the tribunal’s findings, whereas under a deferential 
standard, a court is much more limited in what it can overturn. 
A review format, however, prescribes a manner in which a court 
may reach its conclusions. In our view, the better approach to 
jurisdictional review is to grant deference to the arbitral 
tribunal’s factual determinations, while adopting a review 
rather than new trial format as a starting point. Courts can 
decide to grant more or less deference and switch to a new trial 
format if warranted. 

Looking first to standard of review, we expressed in the 
previous section that applying the de novo standard of review 
in all situations can be problematic since it fails to give the 
deference to the judgment of arbitral tribunals that was 
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envisioned by the New York Convention. Rehearing the entire 
case is similarly problematic. Not only does it waste party as 
well as judicial resources,134 it reflects a skeptical attitude 
toward arbitration, which is unwarranted and, at any rate, 
inconsistent with the pro-arbitration spirit of the New York 
Convention.135 A deferential standard of review is thus 
appropriate to review the arbitral tribunal’s factual conclusions 
and a de novo standard, for legal and mixed factual and legal 
conclusions.  

Skepticism of arbitration is unwarranted, and courts should 
be wary of adopting this attitude. An arbitral tribunal will be 
just as capable if not more capable of ruling on its jurisdiction. 
A tribunal will often be composed of three arbitrators, often 
with an expertise in the area of the dispute, whereas a domestic 
judge will usually sit alone and is likely to have no such 
expertise.136 Earlier, we mentioned a number of reasons usually 
given in support of applying the de novo standard of review. 
First, if domestic courts are not fully empowered to review an 
arbitral tribunal’s findings de novo, they would effectively have 
no power to overturn findings of an arbitral tribunal “that itself 
had no jurisdiction to make such [findings].”137 Second, since 
Article 16(3) of the UNCITRAL Model Law provides that when 
an arbitral tribunal rules on its jurisdiction, a party may petition 
a court of the seat to “decide the matter”, this means that the 
court necessarily  has to hear the matter completely anew after 
an arbitral tribunal has ruled on the matter138 Finally, courts are 

 
134 The high costs and significant delays of arbitration are mentioned as 
significant grounds for concern. See Gerbay, supra note 112. 

135 See Alan Scott Rau, “Matters Beyond the Scope of the Submission to 
Arbitration” in Autonomous Versus Domestic Concepts Under the New York 
Convention, Franco Ferrari and Friedrich Rosenfeld eds (Alphen aan den 
Rijn, Kluwer Law International, 2021) 181 at 183. 

136 See Onyema, supra note 105 at 484-85. 

137 Insigma, supra note 17 at para 22. 

138 See Polkinghorne et al., supra note 215 at 312. 
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in “no worse position than an arbitral tribunal to evaluate 
evidence and hear witnesses on the question of jurisdiction.”139 

All of these arguments are problematic. First, that a 
domestic court must be able to review all of an arbitral 
tribunal’s conclusions under the de novo standard of review to 
avoid being bound by findings which an arbitral tribunal “had 
no jurisdiction to make” completely ignores the arbitral 
tribunal’s competence-competence. Most jurisdictions 
nowadays recognize that an arbitral tribunal is vested with the 
capacity to “rule on its own jurisdiction, including any 
objections with respect to the existence or validity of the 
arbitration agreement.”140 Applying the de novo standard of 
review for every conclusion would eviscerate this principle and 
render it meaningless. The argument is furthermore self-
contradictory: following its logic, if an arbitral tribunal renders 
a negative jurisdictional decision, its denial of its jurisdiction is 
as illegitimate as an incorrect finding of jurisdiction. The point 
of competence-competence is not that an arbitral tribunal must 
rule correctly on its jurisdiction, it is that it should rule in 
priority before a court.141 Furthermore, courts have power to 
review jurisdictional objections not to give defendants a 
“second bite at the cherry,” but to ensure that the parties’ 
consent to arbitrate only certain disputes is being respected. As 
such, it is by nature an exceptional recourse intended to protect 
a party’s rights to litigate disputes not covered by the 
arbitration agreement before judicial courts. The reverse 
position would also be inconsistent with the structure of 
multiple arbitration laws. Since a court must normally refer the 
parties to arbitration when one party requests it, and upon 
showing an at least a priori valid arbitration agreement binding 

 
139 Ibid. See also Joseph, supra note 22 at 495–496. 

140 Model Law, supra note 1 at art 16(1). 

141 See, e.g., Emmanuel Gaillard and Yas Banifatemi, “Negative Effect of 
Competence-Competence: The Rule of Priority in Favour of the Arbitrators” 
in Enforcement of Arbitration Agreements and International Arbitral Awards: 
The New York Convention in Practice, Emmanuel Gaillard and Domenico di 
Pietro eds (London: Cameron May, 2008) 257 at 257. 
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on the parties, this effectively forces the parties to return to 
court after having obtained an initial jurisdictional ruling from 
the arbitral tribunal, which a court could then completely 
disregard.142  

Second, no language in Article 16 of the Model Law, the 
Analytical Commentary and its travaux préparatoires seems to 
support an interpretation of “decide the matter” as mandating 
a new trial.143 Finally, as we have stated earlier, national court 
judges are in fact more likely at a disadvantage compared to 
arbitral tribunals with respect to their ability to make good 
factual findings given their lesser number and expertise. 

For this last reason, a measure of deference, rather, is 
warranted with respect to the arbitral tribunal’s factual 
findings. In addition to being more efficient, when an arbitral 
tribunal has conducted extensive fact-finding, its factual 
conclusions will be of high quality and should stand on judicial 
review unless one of the parties shows that the tribunal has 
made a manifest and overriding error in its assessment.144 A de 
novo standard of review nevertheless seems warranted on legal 
and mixed factual and legal findings to allow a court to 

 
142 This assumes that the court’s review before staying proceedings in favour 
of arbitration is prima facie. While not the subject of the present paper, this 
is the correct approach in our view. See Bachand Article 8 of the Model Law, 
supra note 102 at 476. If a court applies full review at the outset, then 
presumably, the challenge is made on a question that has been raised later 
in the proceedings regarding an excess of authority. In such a case, the 
analysis is somewhat different since the question is less whether there is 
jurisdiction as much as whether the impugned exercise of jurisdiction is 
incidental to the jurisdiction that has already been deemed appropriate by a 
court. 

143 See Polkinghorne et al., supra note 21 at 312. See also Aron Broches, 
“Article 16” in Commentary on the UNCITRAL Model Law on International 
Commercial Arbitration (Alphen aan den Rijn, Kluwer Law and Taxation 
Publishers, 1990) at para 31 (“it proved difficult… to reach agreement on 
the… scope of court review”). 

144  See Born, supra note 9 at 1200. 
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meaningfully protect the consent of the parties to select the 
issues to be decided by an arbitral tribunal.145 

With respect to the format of review, the appropriate format 
is a review, not a new trial. As we have seen, the objectives that 
the jurisdictional review analysis should pursue are protecting 
party consent while dissuading dilatory tactics.146 Thus, while 
allowing a domestic court the freedom to overturn the arbitral 
tribunal’s mixed factual and legal,  and purely legal conclusions 
on jurisdiction, it must do so in a way that ensures that it 
properly addresses the reasoning put forward by the arbitral 
tribunal. A review format is best suited to achieve this goal given 
that it requires a court to find flaws in the reasoning of the 
arbitral tribunal rather than consider the matter completely 
anew. A new trial, in addition to being wasteful, allows the 
challenging party to get a “second bite at the cherry”.147 
Ultimately a review achieves an appropriate balance between 
efficiency and fairness. 

2. Factors that May Shift the Standard or Format of Review  

Given the variety of scenarios that may lead to a 
jurisdictional challenge, a reviewing court may consider 
shifting the standard or format of review depending on the 
situation. We suggest two examples of when this could happen, 
although these may not be the only ones. Domestic courts 
should have the freedom to determine the circumstances in 

 
145 See Williams and Kawharu, supra note 13 at 217 (“[t]hat said, where both 
parties participate in the tribunal’s inquiry into its jurisdiction under art 
16(3), it is suggested that the rehearing should generally take place on the 
evidence before the tribunal”). 

146 See Part III. 

147 See Joseph, supra note 22 at 495 (“[t]he concept of two evidential bites at 
the cherry does not appear to have much to be said in its favour. It is also 
suggested that it is not a conclusion demanded by the Arbitration Act or the 
similar concepts underlying the Model Law”); Williams and Kawharu, supra 
note 13 at 217. (“The rehearing standard has been questioned by some, 
given the ‘considerable waste of resources’ when all issues, including issues 
of fact, must be reheard by a court”). 
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which a standard or format of review is more appropriate, in 
accordance with the principles and policies laid out in this 
paper. The first example—prior jurisdictional challenges and 
implied waivers of jurisdictional objections—relates to 
standard of review, whereas the second one—the inclusion of 
“new” or “fresh” evidence—relates to format. 

a. Prior Jurisdictional Challenges and Implied Waiver of 

Jurisdictional Objections 

Mixed factual and legal conclusions of an arbitral tribunal 
with respect to jurisdiction should be subject to deferential 
review if they have already been subject to the same challenge 
before a domestic court before. For example, under Article 
16(3) of the Model Law, a party could challenge the jurisdiction 
of the arbitral tribunal before making submissions on the 
merits to the tribunal. Pursuant to that Article, a court at the 
arbitral seat could dismiss the challenge after the arbitral 
tribunal has rendered its own decision on jurisdiction. If that 
same challenge is raised again before the annulment court, the 
court could deal with it by applying a deferential standard of 
review extending to mixed factual and legal conclusions and 
purely legal conclusions of the arbitral tribunal or the reviewing 
court.  

A more drastic—though sometimes appropriate—solution 
would be to dismiss the objection entirely. Conversely, to make 
this framework fully effective, a court should also consider 
precluding further objections if these objections could have 
been raised at an earlier stage of the arbitration.148 Finding that 
a party waived their right to object to an arbitral tribunal’s 
jurisdictional findings or that they are precluded from doing so 
is a drastic measure. As such, a court may prefer to take a more 
conciliatory approach and simply review the arbitral tribunal’s 
jurisdictional findings on a deferential standard of review. This 
would adequately reflect the thought and resources that have 

 
148 See e.g. Howard University, supra note 128. 
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already been put into considering the evidence and arguments 
for and against jurisdiction in each case. 

b. “New” or “Fresh” Evidence 

If following the arbitral proceedings but before the arbitral 
tribunal’s award is confirmed or recognized and enforced, 
“new” or “fresh” evidence is discovered and used to challenge 
the arbitral tribunal’s jurisdiction, a domestic court will be 
faced with the question of how to address this new evidence in 
reviewing the arbitral tribunal’s jurisdictional decision. 
Canadian and Singaporean courts have considered the question 
and offered satisfactory answers on the threshold question of 
admitting the evidence.149 In The Russian Federation v Luxtona 
and Sanum Investments v Lao People’s Democratic Republic, the 
Ontario Superior Court and the Singapore Court of Appeal both 
adopted tests based on the English case of Ladd v Marshall.150 In 
Sanum Investments, the Court determined that new evidence 
could be admitted if  “(1) the evidence could not have been 
obtained using reasonable diligence; (2) the evidence would 
probably have an important influence on the case; and (3) the 
evidence must be apparently credible.”151 

 These cases are of limited usefulness to understand the 
interplay between a review-type format of review and the 
admission of new evidence. In Luxtona, the Superior Court of 
Ontario initially found the evidence inadmissible and so did not 
have to consider how to review the arbitral tribunal’s 
jurisdictional decision based on new evidence,152 and the 
Divisional Court and Court of Appeal eventually ruled that the 

 
149 See Luxtona 2019, supra note 38; Sanum Investments, supra note 19. 

150 [1954] EWCA Civ 1. To be precise, the Ontario Superior Court states that 
it is adopting the test of R v Palmer, [1980] 1 SCR 759, which it asserts to be 
Canada’s equivalent to Ladd v Marshall. See Luxtona 2019, supra note 38 at 
para 49. 

151 See Sanum Investments, supra note 19 at para 27. 

152 See Luxtona 2019, supra note 38. 
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parties could adduce new evidence as of right.153 The 
Singaporean court admitted the evidence but given that 
Singaporean courts apply the de novo standard of review and its 
format of review approaches a new trial, how to consider the 
new evidence within the entire record was not a question they 
had to adjudicate.154 

 When new evidence is admitted and a party challenges 
the jurisdiction of the arbitral tribunal on one of the grounds 
laid out in Articles 34 or 36 of the Model Law, it may be 
appropriate to review the tribunal’s jurisdictional decision 
under a new trial format. This would ensure that courts see the 
new evidence as part of the entire evidentiary record and be 
able to appreciate its relevance. This does not necessarily mean 
that the parties should be allowed to adduce any additional 
evidence that they want. If the evidence could have been 
adduced during the arbitration but was not, it could make sense 
that the parties should not be allowed to request its inclusion 
for jurisdictional review. Under any scenario, the admission of 
new evidence entails a major upset of the course of proceedings. 
That the evidence sought to be included meets a test akin to the 
one used by the Singapore Court of Appeal in Sanum 
Investments seems therefore warranted. 

3. Outstanding Issues: Positive and Negative Jurisdictional 

Decisions and Institutional Determinations 

Considering the foregoing analysis, two outstanding issues 
should receive attention as special cases of jurisdictional review 
from lawyers and commentators: (1) negative jurisdictional 
decisions and (2) determinations made by arbitral institutions 
applying their own rules. 

We have already touched on negative decisions earlier in 
this paper. While it was not within the scope of this paper to 

 
153 See Luxtona 2021, supra note 26 at para 38. 

154 See Sanum Investments, supra note 19 at para 35. 
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resolve the question of whether they should be reviewed by 
courts, the principles we reach to govern jurisdictional review 
can nevertheless offer some guidance as to how to resolve this 
question in the future. In particular, through framing the 
jurisdictional review analysis as an attempt to balance finality 
and fairness, and the promotion of contractual performance 
and consent, domestic courts can offer strong reasonings on 
this issue, even as states continue to define for themselves the 
scope and effects of negative competence-competence.155 

Finally, it should be underscored that in addition to the 
factors affecting jurisdictional review described in this paper, 
the fact that a jurisdictional ruling is made by an arbitral 
institution applying its own rules could also push in favour of 
deference on the part of the reviewing court.156 There is 
authority to support both this proposition and its contrary. As 
such, counsels arguing before domestic courts should pay great 
attention to it.157 Whether a domestic court should grant 
deference to the ruling of an arbitral institution will, in any 
event, require a context-specific analysis. As such, this question 
can benefit from further doctrinal elaboration in the future. 

 
155 See Rajarshi Singh, “Between Scylla and Charybdis: Should Negative 
Jurisdictional Decisions by the Arbitral Tribunal Be Reviewable by Domestic 
Courts?” (October 12, 2020) American Review of International Arbitration 
Blog, online: <http://aria.law.columbia.edu/between-scylla-and-charybdis-
should-negative-jurisdictional-decisions-by-the-arbitral-tribunal-be-
reviewable-by-domestic-courts/>. 

156 See e.g. Carte Blanche (Singapore) Pte Ltd v Carte Blanche Intern Ltd, F 
Supp 945, 957 (1988) (“[the ICC] is the best judge of whether its procedural 
rules have been satisfied”); AT & T Corporation v Saudi Cable Co, [2000] 
[2000] EWCA Civ 15 at para 49 (“[the English Court of Appeal will pay] the 
closest attention to any interpretation of the ICC Rules adopted by the ICC 
Court”); Contra Baffinland v Tower-EBC, 2022 ONSC 1900. 

157 See Friedrich Rosenfeld, “The Shared Control of Awards” in The 
Cambridge Handbook of Judicial Control of Arbitral Awards, Larry A. DiMatteo 
ed (Cambridge: Cambridge University Press, 2020) 443 at 449–450; See e.g. 
Beebe Med Center v Insight Health Services, 751 A.2d 426 (1999). 
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VI. CONCLUSION 

 This paper sought to give a more robust theoretical 
foundation to the curial review of jurisdictional decisions made 
by arbitral tribunals. We began by presenting a spectrum of 
approaches adopted across jurisdictions. As this made clear, 
there is a significant amount of variation among jurisdictions. 
We explained this array of variation by underscoring a number 
of factors: first, the lack of clarity between standard and format 
of review that has affected courts engaging in jurisdictional 
review analysis. Second, the blending of Model Law and non-
Model Law sources and domestic influences, third, the positive 
or negative nature of an arbitral tribunal’s jurisdictional 
decision and fourth, the stage of proceedings in which a 
jurisdictional challenge arises. 

  In response, we suggested that the review of arbitral 
awards is rooted in principles of fairness and finality. Based on 
these principles, we suggested a tentative framework for 
jurisdictional review, which can be summarized thus and 
should apply in the absence of explicit provisions to the 
contrary in a jurisdiction’s arbitration law: 

1. The presumptive standard of review for the arbitral 
tribunal’s factual determinations is deference. 

2. The presumptive standard of review for mixed factual 
and legal questions, and purely legal questions is de 
novo. 

3. The standard of review can switch to a deferential one 
for mixed factual and legal questions and purely legal 
questions if  
a) the jurisdictional challenge is raised following an 

arbitral tribunal’s preliminary jurisdictional ruling 
and the same challenge was raised and dismissed by 
a court performing a full review of the arbitration 
agreement prior to staying proceedings in favour of 
arbitration; 
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b) the jurisdictional challenge is raised before the 
annulment court and that same challenge was raised 
and dismissed as part of the judicial review of the 
arbitral tribunal’s interim jurisdictional ruling; 

c) the jurisdictional challenge is raised before the 
recognition court and that same challenge was raised 
and dismissed before the annulment court. 

4. The presumptive format of review is a review, not a new 
trial, unless the challenging party is allowed by the court 
to present new evidence. To be admitted, the evidence 
should be apparently credible, could not have been 
obtained through reasonable diligence during the 
arbitration and, if admitted, would probably have had an 
important influence on the result. 

5. The presumptive standard or format of review 
applicable in one case may be shifted to secure the 
fairness and finality of the proceedings. 

The goal of such a framework is adaptability and 
pragmatism. Courts across jurisdictions can legitimately differ 
with respect to certain elements of the jurisdictional review 
analysis. As such, the principles above only constitute basic 
rules and are not exhaustive. More importantly, they direct a 
fact-specific analysis. Thus, courts can switch the standard or 
format of review that they apply if the circumstances make it 
appropriate. More broadly, this framework encourages 
domestic courts to fully embrace the internationality of 
international arbitration. By pursuing conceptual and linguistic 
consistency as one of their goals, courts can make as valuable 
contributions to the system of international arbitration as the 
practitioners with whom they interact. 



 55 

BUILDING CANADIAN ARBITRATION: THE 

2023 CIARB (CANADA BRANCH) 

DISTINGUISHED SERVICE AWARD 

Barry Leon 

At CanArbWeek in October 2023, CJCA Executive Editor 
Hon. Barry Leon was presented with the Distinguished 

Service Award of the Chartered Institute of Arbitrators 

(Canada Branch). Presenting the award, CJCA Executive 

Editor Janet Walker CM recounted Barry’s many years of 

achievement and service to the Canadian arbitration 

community. He was a Litigation Partner at Torys in Toronto 

for many years and later Head of the International 
Arbitration Group at Perley-Robertson, Hill & McDougall in 

Ottawa. Then he was the Presiding Judge in the Commercial 

Division of the Eastern Caribbean Supreme Court in the 

British Virgin Islands, and now is an independent arbitrator 

at Arbitration Place in Toronto, 33 Bedford Row Chambers 

in London, and Caribbean Arbitrators. He has been a most 

prolific leader of conferences, events, and other initiatives 
including from the 2006 International Law Association 

biennial conference held in Toronto, to ArbitralWomen and 

the Campaign for Greener Arbitration, to CanArbWeek, and 

as a co-founder and continuing ambassador for this journal. 

Janet also particularly lauded Barry for his dedication to 

mentorship and diversity over many years. Since long before 

diversity became a common topic of discussion, and against 
some resistance from within the profession, Barry has not 

only driven the conversation forward but advocated for 

concrete steps to provide better opportunities for new faces 

in the profession. In recognition of these efforts, in 2014 

Barry was awarded the CPR International Institute for 

Conflict Prevention and Resolution’s Award for Outstanding 

Contribution to Diversity in ADR. For all these reasons, his 
professional achievements, his unflagging advocacy for 
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Canadian arbitration, and his sincere and persistent allyship 

in support Canadian practitioners of all stripes, we are 

proud to recognize our Executive Editor, Hon. Barry Leon, 

for his receipt of the Chartered Institute of Arbitrators 
(Canada Branch) 2023 Distinguished Service Award. We 

reproduce here Barry’s remarks accepting the award, an 

opportunity he used—as always with Barry—not to promote 

not his own career, but rather to charge members of the 

Canadian arbitration community to renew and strengthen 

their commitment to the cause of Canadian arbitration itself. 

Thank you for this wonderful Award. I am truly honoured … 
and very grateful! I regret that the Branch’s Patron, Beverley 
McLachlin, is not able to be with us. She is working outside 
Canada this week. She has become a busy arbitrator, mediator, 
and judge of international courts since leaving her long-time 
position as Chief Justice of Canada. 

I am privileged and honoured to follow the amazing prior 
recipients of the Canadian Branch’s Award for Distinguished 
Service in Canadian Arbitration: Paul Tichauer, Brian Casey, 
David Haigh, Janet Walker, and the late Tom Heintzman. 

The Chartered Institute of Arbitrators has become a major 
force in arbitration in Canada, the US, and the Caribbean (where 
I am a vice-chair of the Caribbean Branch). In the Caribbean it is 
the major arbitration organization. 

I would like to use—perhaps some may say, “abuse”—the 
balance of my acceptance remarks to focus on what I believe is 
an important issue for the future of Canadian Arbitration—that 
is, for Canadian arbitration practitioners, and for Canada as a 
seat and venue for arbitration. 

I am going to speak about where I see Canada is lagging 
behind many other jurisdictions in becoming a global presence 
in arbitration. 
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Within Canada:  

• we continue to increase the use of arbitration to resolve 
commercial disputes, having gone from it being a rarity 
for commercial litigators to do an arbitration, to it being 
common that most commercial litigators have 
commercial arbitrations as an important part of their 
portfolio of cases—we saw strong evidence of this in the 
presentation yesterday on the information derived from 
the Canadian Arbitration Survey 2023; 

• we continue to build capacity, and to do so with 
increasing diversity on most dimensions; 

• we continue to modernize our arbitration laws in most 
provincial jurisdictions, hopefully with more to come, 
including in Ontario with the proposed Commercial 
Arbitration Act; 

• we continue to increase the arbitration knowledge and 
understanding of our judges; 

• we continue to build pro-arbitration jurisprudence, 
particularly at most appellate levels, but also in many 
first instance courts; 

• we continue to increase our training of arbitration 
practitioners through, in particular, the Chartered 
Institute, the Toronto Commercial Arbitration Society’s 
Gold Standard Course, and the ADR Institute of Canada; 
and 

• more recently, we have been doing more to increase our 
teaching of arbitration in law schools—I am delighted 
that the inaugural meeting of the Canadian Forum for 
Arbitration Academics will take place this Friday, under 
the leadership of Tamar Meshel of University of Alberta. 

But we are letting Canada “hide its light under a bushel,” as 
the expression goes. 

We promote ourselves as arbitration counsel, arbitrators, 
and arbitration expert witnesses. Arbitration counsel promote 
their firms’ capacity and expertise in arbitration. Expert 
witnesses promote their firms’ capacities and expertise in 
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arbitration. But overall, we are not doing what arbitration 
practitioners in other jurisdictions are doing. 

Early on, the Arbitration Roundtable of Toronto, a 
predecessor to the Toronto Commercial Arbitration Society, did 
a lot of promotion of Toronto as a seat and venue, as well as 
promoting, in Canada, arbitration as a dispute resolution 
process. 

A lot of the promotion of Canada over the past decade has 
been done by Arbitration Place. VanIAC (the Vancouver 
International Arbitration Centre) appears to be doing some 
promotion of Canada and has opportunity to do more.  

Other organizations, not so much, as far as I have seen.  

Law firms and other professional firms, and service 
providers, all of which earn part of their livings from arbitration, 
not so much. 

CanArbWeek has done a lot to pull together Canadian 
arbitration practitioners and organizations nationally, however, 
CanArbWeek’s focus has appropriately been on that same 
national focus, not on raising Canada’s profile internationally. 
To some degree, the promotion by CanArbWeek and the 
Presenting and Supporting Organizations is doing that 
promotional work, as evidenced by the institutions and 
organizations that are part of CanArbWeek. This year SIAC 
(Singapore International Arbitration Centre) has joined us, and 
we were recently approached by another significant 
international player wanting to be part of CanArbWeek. These 
are all positive signs for our global profile. 

Nevertheless, I believe that we need to adjust our mindset.  

For example, too often firms based in Canada assess whether 
to support CanArbWeek, or to support other Canadian 
arbitration activities that help to “make a market” and build the 
international Canadian Arbitration brand, only by assessing the 
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value to the promotion of their firm. “Is it a good “marketing” 
expense?” they ask themselves. 

Too often we do not appreciate that the promotion and 
marketing of Canada as a seat and venue, and of Canadian 
arbitration counsel, arbitrators, and experts, is the way we build 
the Canadian Arbitration brand. This work makes it easier for 
law firms and expert firms, and their lawyers and experts, to get 
work in Canada and internationally in this important and 
growing line of law firm business—a trend that was confirmed 
by the Canadian Arbitration Survey 2023 results. 

With greater collective effort, arbitration can become even 
more important for Canadian law firms and expert firms. “A 
rising tide lifts all boats”, as US President John Kennedy 
famously said. 

I strongly believe that if we come together more—if we work 
together more—to build the arbitration market for Canada and 
Canadians, and the Canadian Arbitration brand, all of us—and 
those coming up behind us in the field of arbitration—will 
benefit. 

Thank you again to the Canadian Branch for this wonderful 
honour! 
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THE IMPLICATIONS OF REPEAT ARBITRAL 

APPOINTMENTS: AROMA FRANCHISE 

COMPANY V AROMA ESPRESSO 

Bruce Reynolds*, James Little** & Nicholas Reynolds***  

In Aroma Franchise Company Inc. et al v Aroma Espresso Bar 
Canada Inc. et al, 2023 ONSC 1827 (“Aroma”), the Ontario 
Superior Court of Justice was asked to consider whether an 
arbitrator, after having been appointed as an arbitrator in one 
matter, must make a disclosure in that arbitration if they are 
subsequently appointed by the same counsel or firm in a second 
matter, and whether failure to disclose in such circumstances 
can be grounds for a reasonable apprehension of bias. The Court 
answered both questions in the affirmative. 

While Aroma provides important guidance in an area of 
relatively limited case law, the Court’s reasoning nevertheless 
raises a number of questions as to how Aroma fits within the 
broader context of international case law on the same issue, as 
well as how it aligns with the practicalities and policy objectives 
of arbitration legislation in Ontario and Canada. This comment 
on the Aroma decision proceeds in three parts: first, we review 
the factual background to the dispute; second, we summarize 
the Superior Court’s decision to set aside the arbitrator’s awards 
and order a new arbitration; and third, we analyze the questions 
raised by the Court’s decision.  

I. FACTUAL BACKGROUND  

Aroma Espresso Bar Canada Inc. (“Aroma Canada”) was the 
master Canadian franchisee of Aroma Franchise Company Inc., 

 
*Co-Managing Partner, Singleton Urquhart Reynolds Vogel LLP, Toronto.  
**Partner, Singleton Urquhart Reynolds Vogel LLP, Toronto. 
***Associate, Singleton Urquhart Reynolds Vogel LLP, Toronto: member of the 

Ontario Bar. 
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which was an American corporation (“Aroma Franchisor”). A 
dispute arose between the parties regarding their master 
franchise agreement, which resulted in an arbitration before a 
sole arbitrator (the “First Arbitration”) under the International 
Commercial Arbitration Act, 2017 seated in Ontario. Aroma 
Canada was, for the most part, the successful party.1 

However, while the First Arbitration was in progress, the 
arbitrator was retained by counsel for Aroma Canada as the sole 
arbitrator in another, unrelated dispute (the “Second 
Arbitration”).2 Neither Aroma Canada nor the Aroma Franchisor 
was a party to the Second Arbitration. 

Prior to issuing his final award in the First Arbitration, the 
arbitrator emailed counsel for both parties. In his email, the 
arbitrator inadvertently copied a lawyer from the same firm as 
counsel for Aroma Canada who was not involved in the First 
Arbitration. 3 This inadvertent inclusion raised a concern in the 
mind of counsel for Aroma Franchisor.  

In subsequent correspondence, the arbitrator disclosed that 
he had been retained as arbitrator in respect of the Second 
Arbitration some time into the First Arbitration. The arbitrator 
also expressed the view that there was no overlap in the issues 
presented by the two arbitrations, and that he was unaware of 
any connection between the parties in the two arbitrations.4 
Although not expressly stated in Aroma, the Court’s analysis 
seems to suggest that the arbitrator did not realize that 
disclosure to the parties to the First Arbitration might be 

 
1 Aroma Franchise Company Inc. et al v Aroma Espresso Bar Canada Inc. et al.,  
2023 ONSC 1827 at paras 7-9 [Aroma]. 

2 Ibid at para 10. 

3 Ibid at para 11. 

4 Ibid at paras 13-16. 
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necessary at the time of his appointment to the Second 
Arbitration.5 

Aroma Franchisor applied to set aside the arbitrator’s final 
award and costs awards on the basis of a reasonable 
apprehension of bias stemming from his engagement in (and 
non-disclosure of) the Second Arbitration.6 

II. OVERVIEW OF THE SUPERIOR COURT’S DECISION 

In reviewing the set-aside application, the Court canvassed 
several issues in arriving at its ultimate conclusion that the 
awards should be set aside and that a new arbitration should be 
conducted by a new arbitrator. For the purpose of this case 
comment, we summarize the Court’s analysis under two 
headings: disclosure and apprehension of bias. 

1. Disclosure of the Second Arbitration 

First, the Court considered whether it was incumbent upon 
the arbitrator to disclose the Second Arbitration. Relying on 
Article 12 of the Model Law (as incorporated into the 
International Commercial Arbitration Act, 2017) as well as the 
IBA Guidelines on Conflicts of Interest in International 
Arbitration, the Court concluded that those authorities 
necessitated a careful consideration of the circumstances in 
order to determine whether disclosure was required.7 (In other 
words, the answer was not immediately obvious based on a 
review of those authorities.) To that end, the Court considered a 
number of factors, including the following: 

• The expectations of the parties in the selection of the 
arbitrator. A review of the parties’ contemporaneous 
correspondence at the time of the arbitrator’s selection 

 
5 Ibid at para 15. 

6 Aroma, supra note 1 at para 20. 

7 Ibid at paras 30-38. 
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revealed that the parties expected that, if a proposed 
arbitrator had previously been retained or engaged by 
either party, then that retainer or engagement needed to 
be disclosed at that time. On this point, the Court referred 
several times to the evidence of Aroma Franchisor’s CEO, 
which indicated that if the arbitrator disclosed any other 
engagements with Aroma Canada’s counsel, Aroma 
Franchisor would not have supported his appointment 
as arbitrator.8 

• The extent to which there were any overlapping issues as 
between the two arbitrations. The Court observed that 
there were some overlapping issues (similar causes of 
action), which, based on the United Kingdom Supreme 
Court’s (UKSC) decision in Halliburton Company v Chubb 
Bermuda Insurance Ltd. [2020] UKSC 48, might give rise 
to an appearance of bias. However, in this case, the 
substantive overlaps were limited, in that the Second 
Arbitration did not involve a franchise dispute and was 
in a different industry. Accordingly, the Court concluded 
that this ground did not assist Aroma Franchisor with 
respect to its position in respect of disclosure and 
apprehension of bias.9 

• The fact that the arbitrator was a sole arbitrator (and 
therefore controlled the outcomes) in both arbitrations. 
The Court did not explore this issue in detail, although 
the balance of the Court’s analysis suggests that the 
obligation to disclose was heightened by the fact that the 
arbitrator exerted greater control over the outcome than 
he might have done in the context of a three-member 
tribunal. 10 

The Court then reviewed the applicable institutional rules, 
including the UNCITRAL Arbitration Rules and the ADRIC Code of 

 
8 Aroma, supra note 1 at paras 40-48. 

9 Ibid at paras 49-54. 

10 Ibid at para 55. 
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Ethics, highlighting that those rules variously require disclosure 
in circumstances that “could reasonably give rise to justifiable 
doubts” (emphasis added) as to an arbitrator’s impartiality or 
independence, and “might create an appearance of partiality or 
bias” (emphasis added).11 Although not stated explicitly, the 
Court’s analysis suggests that the bar for disclosure is lower 
than the balance of probabilities. 

Finally, the Court discussed Halliburton v Chubb 
(“Halliburton”).12 Although not identical to Aroma, Halliburton 
involved a somewhat similar – albeit arguably more egregious – 
scenario in certain relevant respects: an arbitrator accepted 
appointments from the same party in multiple, overlapping 
cases, arising out of the same incident, without disclosure. While 
the arbitrator disclosed his prior appointments at the time he 
was retained in the arbitration at issue, he then did not disclose 
the subsequent appointment. 13 Although the UKSC determined 
that the arbitrator should have disclosed the subsequent 
appointments,14 it went on to find that his failure to disclose did 
not create a reasonable apprehension of bias.15 

Based on the foregoing, the Court in Aroma determined that 
the arbitrator ought to have disclosed his appointment in the 
Second Arbitration to the parties in the First Arbitration.16 

2. Reasonable Apprehension of Bias 

Turning to whether there was a reasonable apprehension of 
bias, the Court observed that the test for identifying bias in 

 
11 Aroma, supra note 1 at paras 56-59. 

12 Halliburton Company v. Chubb Bermuda Insurance Ltd. [2020] UKSC 48, 2 
All ER 1175 [Halliburton]. 

13 Ibid at paras 7-27. 

14 Ibid at para 145. 

15 Ibid at paras 149-150. 

16 Aroma, supra note 1 at para 63. 
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respect of a judge applies with equal force to an arbitrator, even 
though their functions differ in several respects: “[W]hat would 
an informed person, viewing the matter realistically and 
practically – and having thought the matter through – conclude. 
Would he think that it is more likely than not that [the decision-
maker], whether consciously or unconsciously, would not 
decide fairly.”17 Concluding that any assessment is necessarily 
fact-specific, the Court mentioned a number of other contextual 
factors:  

• The threshold for a finding of real or perceived bias is a 
high one, since it calls into question both the personal 
integrity of the adjudicator and the integrity of the 
administration of justice.  The grounds must be 
substantial, and the onus is on the party seeking to 
disqualify to bring forward evidence to satisfy the test.18 

• The presumption of impartiality is high.19 Although not 
explicitly stated by the Court, the implication (in 
reviewing the cases upon which the Superior Court 
relied) suggests that the presumption dictates that a 
party claiming bias must meet a standard of proof 
beyond a mere possibility of bias, although it is unclear 
whether that standard rises to the balance of 
probabilities. 

• The inquiry is objective and requires a realistic and 
practical review of all the circumstances from the 
perspective of a reasonable person. The courts will not 

 
17 Aroma, supra note 1 at para 66, citing Committee for Justice and Liberty et 
al v National Energy Board et al., 1976 CanLII 2 (SCC), [1978] 1 SCR 369 at 
394.  

18 Ibid at para 71, citing A.T. Kearney Ltd. v Harrison, [2003] OJ No 438 (Ont 
SCJ) at para 7. 

19 Ibid at para 71, citing Wewaykum Indian Band v Canada, 2003 SCC 45, 
[2003] 2 SCR 259 at para 59. 
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entertain the subjective views of the parties in making 
such a determination.20 

• A challenge based on reasonable apprehension of bias 
will not be successful unless there is evidence to support 
the allegation beyond a mere suspicion that the hearing 
officer would not bring an impartial mind to bear. Mere 
suspicion without any supporting evidence is 
insufficient.21 

• When considering bias, context matters. Any review of 
an arbitrator’s conduct must be considered in context 
and not through the review of selected excerpts or 
specifically chosen terms, phrases, or questions posed.22 

It is apparent from the Court’s decision that a high bar must 
be met in order to support a finding of a reasonable 
apprehension of bias. Even so, that bar was found to have been 
met here. The Court highlighted a number of factors it 
considered relevant in reaching that conclusion, in particular: 

• In respect of the Second Arbitration, Aroma Canada had 
not tendered evidence on several salient points, 
including how much the arbitrator was being paid, who 
had suggested the arbitrator’s appointment, who had 
reached out to the arbitrator to retain him, and whether 
the parties to one arbitration were aware of the other 
arbitration;23 

• The optics of Aroma Canada’s lead counsel retaining the 
arbitrator in the Second Arbitration while the First 

 
20 Ibid at para 71, citing Committee for Justice and Liberty et al. v National 
Energy Board et al., 1976 CanLII 2 (SCC), [1978] 1 SCR 369 and Dufferin v. 
Morrison Hershfield, 2022 ONSC 3485 at para 163 ["Dufferin"]. 

21 Aroma, supra note 1 at para 71, citing  G.W.L. Properties Ltd. v W.R. Grace & 
Co. of Canada Ltd., 1992 CanLII 934 (BCCA), 74 BCLR (2d) 283 (BBCA) at 
para 13. 

22 Ibid at para 71, citing Telesat Canada v Boeing Satellite Systems 
International, Inc., 2010 ONSC 4023, and Dufferin, supra note 20 at para 112. 

23 Ibid at paras 85-86. 
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Arbitration was underway.24 Although not explicitly 
stated, the Court’s observation on this point raises 
questions as to whether courts are or will be concerned 
with counsel retaining an arbitrator on multiple 
occasions and any related objectives of doing so. Aroma 
Franchisor argued that the mere proffering of money to 
the arbitrator via the Second Arbitration was itself fatal 
to the arbitrator’s impartiality25, an argument the Court 
did not expressly reject; 

• The fact that the arbitrator was selected for the Second 
Arbitration despite Aroma Canada’s counsel not having 
any prior experience with him as an arbitrator prior to 
the First Arbitration, and despite the availability of other 
competent arbitrators in Toronto26; and  

• The parties’ pre-appointment correspondence 
(discussed above), in which both parties emphasized the 
importance of selecting an arbitrator without a pre-
existing relationship with either party or their counsel.27 

Based on the foregoing, the Court determined that there was 
a reasonable apprehension of bias in breach of Article 18 of the 
Model Law, which qualified as grounds for set-aside pursuant to 
Article 34(2). The Court set aside the awards in the First 
Arbitration and directed that a new arbitration be conducted by 
a new arbitrator.28 

 
24 Ibid at para 87. 

25 Aroma, supra note 1 at paras 74-75. 

26 Ibid at para 87. 

27 Ibid at para 89. 

28 Ibid at paras 91-92. 
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III. REVIEW OF THE DECISION AND QUESTIONS RAISED 

Given the impact of the Court’s decision to remit the matter 
back for an entirely new arbitration, Aroma raises several issues 
worthy of further consideration. 

First, prior to Aroma, the Halliburton decision was, and still 
is, considered a persuasive authority in the international 
arbitration community. It therefore was (and is) considered 
instructive for Canadian arbitration practitioners although it 
was not a binding authority. 

It bears noting that in Halliburton, the arbitrator engaged in 
conduct that would arguably give rise to an even greater 
apprehension of bias – there, the arbitrator had accepted 
appointments from the same party in multiple, overlapping 
matters, all arising out of the same incident (the Deepwater 
Horizon incident). Nevertheless, the UKSC found that an 
objective observer would not have concluded that the arbitrator 
was biased. 

In this case, Aroma Franchisor argued – and the Court 
appears to have accepted – that Halliburton was distinguishable 
on the basis that (1) the applicable UK legislation set a higher 
threshold for removing an arbitrator or setting aside an award 
– namely, the applicant must show that a substantial injustice 
has been or will be caused – and (2) the UK legislation did not 
contain a statutory duty of disclosure, unlike the Model Law.  

This may understate the relevance of the UKSC’s findings in 
Halliburton insofar as (1) the test applied by the UKSC for bias 
was effectively the same as that applied in Aroma, yet the UKSC 
reached the opposite conclusion (i.e., that there was no bias), 
and (2) the UKSC found that there was a common law duty of 
disclosure functionally equivalent to the Model Law’s statutory 
duty (as expressed in the Ontario legislation). As to the 
“substantial injustice” requirement set out in Halliburton, it 
bears noting that the Court in Aroma similarly observed a 
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finding of real or perceived bias requires “substantial” grounds. 
In that regard, these thresholds are more similar than they 
might first appear. 

As a result, in our view, Halliburton ought to have been 
considered by the Court as a more persuasive authority in 
Aroma against a finding of a reasonable apprehension of bias. 
Although the Court relied upon Halliburton in support of its 
finding that the arbitrator ought to have disclosed the Second 
Arbitration, the Court does not appear to have considered or 
relied upon Halliburton to a similar extent in relation to the 
issue of apprehension of bias. In our view, Halliburton ought to 
have played a more prominent role in respect of the Court’s 
analysis on the latter issue, notwithstanding its provenance 
from a different jurisdiction. 

Second, Aroma’s emphasis on the parties’ expectations, as 
articulated in their pre-appointment correspondence, is 
potentially unfair to the arbitrator, insofar as the Court’s 
analysis does not suggest that the arbitrator had any knowledge 
of that correspondence, including of the importance that the 
parties had placed on their chosen arbitrator having no business 
relationship with either party or their counsel.  

This factor appears to have been the most important to the 
Court’s ultimate determination. There is a tension between the 
Court’s emphasis on the parties’ expectations – particularly its 
reference to the hindsight evidence of Aroma Franchisor’s CEO29 
– and the pre-existing case law establishing that courts will not 
entertain the subjective views of the parties in assessing a claim 
of bias. In any event, whereas greater awareness by the 
arbitrator of the parties’ expectations may have led to a finding 
of apprehension of bias (i.e., knowing of the parties’ wishes but 
acting against them), the opposite is equally true—a lack of such 
knowledge should lead away from such a finding.  

 
29 Aroma, supra note 1 at paras 44-45. 
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Third, the Court’s comments regarding the selection of the 
arbitrator for the Second Arbitration raise an interesting 
question as to the frequency with which an arbitrator may be 
appointed by the same counsel or parties. This question is 
particularly important in specialized practice areas, such as 
construction law, where there are a limited number of 
arbitrators with the subject matter expertise and experience to 
adjudicate such disputes.30   

One the one hand, and as the Court observed, the IBA 
Guidelines identify three or more appointments by the same 
counsel within a period of three years as falling within the 
“orange list”, as a problematic-but-not-disqualifying 
circumstance which may warrant recusal should either party 
object following disclosure; in other words, repeated use of an 
arbitrator may pose problems with respect to future 
appointments. On the other hand, however, the Court appeared 
to be critical of the fact that Aroma Canada’s counsel had 
appointed the arbitrator a second time despite having had no 
experience with him as an arbitrator prior to the First 
Arbitration.31 

These two propositions are in tension: it may be problematic 
to appoint an arbitrator whom counsel has already retained 
repeatedly, yet it may also be problematic to repeatedly appoint 

 
30 Interestingly, this difficulty was recognized in the parties’ correspondence, 
where Aroma Canada’s counsel observed that his firm had used another 
arbitrator candidate several times as an arbitrator and mediator “because he 
is one of a handful of arbitrators with the experience in the area we practice 
in most”: ibid at para 47. Aroma Franchisor rejected this candidate on the 
basis that Aroma Canada’s counsel had a “business relationship” (as that 
term appeared in the master franchise agreement) with arbitrator’s firm: ibid 
at para 41.  

31 Here, the Court’s selection of the applicable test appears to have 
subordinated the fact that, under the IBA Guidelines, this situation fell into the 
Orange category and therefore arguably would not have warranted recusal. 
Arguably, this may be why Aroma appears inconsistent with the outcome in 
Halliburton despite their similar factual matrices. 
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an arbitrator whom counsel has not previously retained. Indeed, 
this is particularly problematic in circumstances involving a 
large firm with a significant disputes practice, insofar as large 
firms may have retained the same arbitrator on a number of 
occasions (particularly in a country such as Canada, with a 
relatively low number of arbitrators). It may be possible that an 
individual counsel has not previously appointed an arbitrator, 
while at the same time that counsel’s firm has (collectively) 
appointed that same arbitrator several times. As a result, this 
appears to present a significant restriction on the repeated use 
– or even the initial use – of a given arbitrator.  

Furthermore, given that some number of arbitrators were 
(and are) in the midst of multiple mandates in which they have 
received appointments from the same counsel prior to Aroma’s 
publication, Aroma therefore raises the risk of arbitrators 
recusing themselves from significantly-progressed matters in 
order to avoid proceeding under the shadow of a potential set-
aside application.  

Fourth, the Court’s observations as to the optics of Aroma 
Canada’s lead counsel retaining the arbitrator in the Second 
Arbitration after the First Arbitration was underway – what the 
Court referred to as a “bad look”32 – raises an interesting 
question as to the presumption of an arbitrator’s impartiality. 
As noted above, the Aroma Franchisor appears to have argued 
that the fact money was proffered to the arbitrator via the 
Second Arbitration was in itself fatal to his role in the First 
Arbitration, while the balance of the judgment suggests a 
concern regarding the optics of counsel’s intentions and 
objectives in selecting the same arbitrator twice. 

This raises questions for future decisions as to how the 
presumption of the arbitrator’s impartiality will be considered 
as the Court did not explicitly confirm that the proffering of 
money is insufficient to ground a finding of bias. Absent specific 

 
32 Aroma, supra note 1 at para 87. 
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evidence to the contrary, it can and should be presumed that the 
arbitrator will continue to act impartially in such circumstances. 
Arbitration invariably involves remunerating arbitrators, and as 
such, the presence of remuneration should not in and of itself be 
disqualifying. Put differently, payment for services rendered by 
an arbitrator should not be considered the functional equivalent 
of an inducement. 

Practically speaking, in specialized industries, it is common 
for a party to appoint an arbitrator while that same arbitrator is 
already arbitrating prior matters involving the same counsel 
and/or the same party. If the use of arbitrators on multiple 
construction matters were in itself to qualify as grounds for 
reasonable apprehension of bias, then the pool of available 
arbitrators would be narrowed even more drastically than it 
already is. This would be problematic not only for parties but 
also for the growth of arbitration in Canada, particularly as the 
judiciary continues to work through the backlog of cases created 
by the COVID-19 pandemic. 

As well, and as recognized by the Court in Aroma, arbitrators 
are not judges, and are remunerated by parties rather than the 
state; as a result, in our view, precedents applicable to the 
judiciary are not fully transposable to the arbitral context. If the 
mere existence of arbitrator remuneration is itself grounds for 
scrutiny, then presumptively, every arbitration would proceed 
under a cloud of uncertainty. Although the Court highlighted the 
amount of money the arbitrator received in the Second 
Arbitration as an important missing piece of evidence, this is 
arguably a red herring. Finally, and as noted above, this case 
raises questions as to how courts should interpret the intent of 
counsel. It is plausible that rather than retaining an arbitrator a 
second time in order to curry favour, counsel might retain them 
on the basis that the arbitrator demonstrated a high level of 
proficiency in their role as arbitrator (competent case 
management, strong grasp of the issues, etc.). This is 
particularly true in view of the obverse proposition – namely, 
that parties might avoid using a less competent arbitrator on 
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future matters even where they were successful before that 
arbitrator in an initial dispute. Put simply, counsel may choose 
to re-use or avoid an arbitrator for any number of reasons. The 
simple fact of re-use of the same arbitrator should, in our 
respectful view, not in itself be grounds for suspicion. 

IV. CONCLUSION 

Aroma is a welcome addition to area of case law that has 
been canvassed in relatively limited detail in Ontario and 
Canada33, despite its importance to the practice of arbitration. 
At a minimum, it is now clear that arbitrators should manage 
their practices with a strong emphasis on fulsome and 
continuous disclosure. 

That said, Aroma fits uneasily within the broader context of 
international case law on the topic, particularly given that some 
jurisdictions (including the United Kingdom in Halliburton, and 
especially in the United States34) have reached different 

 
33 See e.g., Aquanta Group Inc. v Lightbox Enterprises Ltd., 2022 ONSC 3036 at 
paras 16-23, where the Ontario Superior Court concluded that an arbitrator 
should not be appointed to a second arbitration involving the same parties 
and the same factual matrix, because there were no transcripts from the first 
arbitration and the arbitrator might therefore have to rely from his notes 
from the first arbitration, thus running afoul of the principle of deliberative 
secrecy; and ICP v JCP, 2018 ONSC 4075 at paras 42-46, where the Ontario 
Superior Court also concluded that an arbitrator should not be appointed to 
additional arbitrations involving the same parties (albeit in respect of an 
unrelated matter) given that he had already made adverse credibility 
findings against one of the parties, thus creating a reasonable apprehension 
of bias in two contexts:  (1) in making any necessary credibility findings in 
the subsequent arbitrations; and (2) in his award(s), insofar as the earlier 
credibility findings might unconsciously influence his conclusions. 

34 In the United States (while not the focus of this case comment or the 
jurisdiction of the authors) , there is case law in support of the proposition 
that an arbitrator having presided over a prior, related arbitration does not 
in and of itself amount to bias, nor is knowledge of the matter at hand a 
disqualifying form of “interest”: Trustmark Insurance Company v. John 
Hancock Life, United States Court of Appeals, 7th Circuit, 1 March 2011, 631 
F.3d 869 at 873. 
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conclusions35 in similar cases,36 while others have been 
arguably even more restrictive than Aroma.37 Furthermore, 

 
35 This is also true of various ICSID decisions, where the tribunal determined 
that multiple appointments of an arbitrator by the same party and/or law 
firm was not sufficient in and of itself (on the circumstances of those 
particular cases) to ground a finding of bias: Tidewater, Inc. et al. v Bolivarian 
Republic of Venezuela, ICSID Case No. ARB/10/5, Decision on Claimant’s 
Proposal to Disqualify Professor Brigitte Stern, Arbitrator; Universal 
Compression v Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/9, 
Decision on Claimant’s Proposal to Disqualify Professor Brigitte Stern and 
Professor Guido S. Tawil, Arbitrators; and OPIC Karimum v Venezuela, ICSID 
Case No. ARB/10/14, Decision on the Proposal to Disqualify Professor 
Philippe Sands, Arbitrator. 

36 See also Grupo Unidos por el Canal, SA, et al v Autoridad del Canal de Panama 
[“Grupo Unidos”], United States District Court (Southern District of Florida), 
18 November 2021, Civil Action 20-24867-Civ-Scola. In that case, the District 
Court confirmed an arbitral award of $240M USD in favour of the operator of 
the Panama Canal, rejecting a challenge based on the fact that the operator’s 
appointed arbitrator – who had been appointed by the operator’s counsel in 
another, unrelated arbitration (which fact he did not disclose), and had been 
appointed by the operator in at least two other arbitrations relating to the 
Panama Canal (which appointments he did disclose) – had helped the 
tribunal president secure another “lucrative” appointment as tribunal 
president on another, unrelated matter. On appeal to the Court of Appeals for 
the Eleventh Circuit, the appellant advanced a number of different arguments 
of bias based on undisclosed prior professional relationships between and 
amongst the arbitrators and counsel on different, unrelated matters. The 
Court of Appeals dismissed the appeal, noting (among other things) that 
because international construction arbitration law is a relatively small 
community, prior interactions or relationships is a less compelling basis for 
arguing partiality or bias than might otherwise be the case in non-specialized 
areas. Although Grupo Unidos is dissimilar to Aroma in certain respects—
particularly given the central issue of that case being related to relationships 
between arbitrators rather than between arbitrators and counsel—it 
nevertheless demonstrates a judicial reluctance to set aside awards in 
circumstances where subsequent discovery of undisclosed facts gives rise to 
challenges on grounds of bias.  

37 As the Court in Aroma observed at para 78, the Cour de Cassation in SA 
Auto Guadeloupe Investissements v Colombus Acquisitions Inc., Cour de 
Cassation, Civ. 1, 16 December 2015, N D14-16.279, annulled an award due 
to an arbitrator’s “failure to disclose the fact that another office of his large, 
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Aroma is arguably inconsistent with some of the secondary 
authorities on the topic.38 Aroma similarly raises questions as to 
how its holding(s) can be reconciled with the practicalities of 
arbitration in specialized industries with limited pools of 
qualified arbitrators, as well as the overarching policy objective 
of promoting Ontario and Canada as attractive forums for 
arbitration. In our view, these questions warrant careful 
scrutiny. Accordingly, we look forward to seeing how Aroma will 
be subsequently interpreted or applied. 

 
global law firm had an engagement involving one of the parties, of which the 
arbitrator was completely unaware, [which] was sufficient to cause doubt 
regarding the arbitrator’s independence and impartiality”. On the other 
hand, however, see Fretal v ITM Enterprises, Cour D’Appel de Paris, 28 
October 1999, [2000] Rev. Arb. 299, where the Court of Appeal of Paris found 
that a franchisor’s appointment of the same arbitrator in three arbitrations 
was not sufficient to ground a finding of bias or lack of independence.  

38 See e.g., Houchih Kuo, “The Issue of Repeat Arbitrators: Is It a Problem and 
How Should the Arbitration Institutions Respond?” (2011) 4:2 Contemp Asia 
Arb J 247 at 265-266, where the author concludes that although repeat 
appointments should be disclosed by arbitrators, it should not be grounds 
for removal of the arbitrator unless the moving party can demonstrate that: 
(i) the arbitrator has a financial or personal stake in the outcome; (ii) the 
arbitrator is financially dependent upon repeat appointments by the same 
law firm or party, or the arbitrator is the only arbitrator that a party or law 
firm will appoint over a significant period of time; or (iii) the arbitrator has a 
track record of ruling in favor of their appointer or repeatedly assisted their 
appointer through “indirect means”. 
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2023 CANADIAN COMMERCIAL 

ARBITRATION CASE LAW: A YEAR IN 

REVIEW 

Lisa C. Munro* and Rebecca Shoom* 

I. INTRODUCTION 

The year 2023 was characterized by a dearth of cases that 
significantly advanced or changed arbitration law in Canada. 
Generally, the most noteworthy cases in 2023 represent 
extensions of trends that were reported in last year’s case law 
review.1 

A standout exception was the Ontario Superior Court of 
Justice’s decision in Aroma Franchise Company Inc. et al. v Aroma 
Espresso Bar Canada Inc. et al.,2 in which an international award 
was set aside on the basis of the arbitrator’s breach of the duty 
to disclose and reasonable apprehension of bias. Aroma 
generated sustained interest and discussion because it was the 
first significant Canadian case addressing the thorny issue of 
multiple appointments. For many, the outcome was surprising 
because it did not follow logically from the facts and analysis in 
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1 Lisa C Munro, “A Year in Review of Canadian Commercial Arbitration Case 
Law (2022)”, (2023) 3:2 Can J Comm Arb 181. 

2 2023 ONSC 1827 (Comm List) [Aroma]. 
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the leading United Kingdom case on multiple appointments, 
Halliburton Company v Chubb Bermuda Insurance Ltd., which 
was cited in Aroma.3 

In this 2023 case law review, we provide a snapshot of how 
Canadian courts have addressed arbitration issues that have 
emerged in prior years (such as the binding of non-signatories 
to arbitration and court review of preliminary jurisdictional 
rulings), as well as newer issues (such as apprehension of bias 
and the appointment of amici curiae to assist the court in 
interpreting arbitration law in a manner consistent with 
international standards. 

II. BINDING NON-SIGNATORIES TO ARBITRATION 

In 3-Sigma Consulting Inc. v Ostara Nutrient Recovery 
Technologies Inc., the British Columbia Supreme Court stayed 
the plaintiffs’ claims in favour of arbitration although several 
parties to the proceeding were not signatories to the 
shareholder agreement containing an arbitration clause.4 

The plaintiffs, minority shareholders of Ostara, commenced 
this action alleging that the defendants—Ostara and its majority 
shareholders, directors, and senior management—had deprived 
them of share value. The defendants sought an order staying the 
action, pursuant to s 7 of BC’s Arbitration Act, based on a 
mandatory arbitration clause in the Ostara shareholders 
agreement.5 The clause required that claims “arising from or in 
connection with the shareholder agreement” be submitted to 
arbitration. 

The Court held that the defendants succeeded in making an 
“arguable case” that the parties and issues in dispute were 

 
3 [2020] UKSC 48 [Halliburton]. 

4 3-Sigma Consulting Inc. v Ostara Nutrient Recovery Technologies Inc., 2023 
BCSC 100. 

5 Arbitration Act, SBC 2020, c 2, s 7. 
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subject to the arbitration agreement, and granted the stay. In 
particular: 

a) In opposing a stay, the plaintiffs relied on the fact that 
most of the plaintiffs, and half of the defendants, were not 
parties to the shareholder agreement containing the 
arbitration clause. The defendants argued that, as long as 
the claims subject to the arbitration agreement were 
intertwined with the claims advanced by non-
signatories, all claims should be stayed in favour of 
arbitration. The Court rejected the defendants’ 
submission to this effect, but held there was an arguable 
case that the shareholder agreements captured all 
shareholders (signatories or not) and that this point 
could not be addressed through a superficial review of 
the record. It therefore should be addressed by the 
arbitral tribunal at first instance. 
 

b) The Court held that the language of the arbitration clause 
was sufficiently broad to include claims arising under or 
in connection with the agreement, not only claims 
sounding in contract. Because there was a nexus between 
the agreement and the claims or defences, the action was 
stayed to allow the tribunal to address the matter of 
jurisdiction. 

The B.C. Court specifically rejected the argument that 
intertwined claims by signatories and non-signatories is a basis 
to stay an action in favour of arbitration. 

In Alberta, the Courts tackled the question of whether non-
signatories to a contract should be bound by an arbitration 
clause through application of more traditional principles of 
contract interpretation. In Husky Oil Operations Limited v 
Technip Stone & Webster Process Technology Inc., for example, 
the Alberta Court of King’s Bench considered whether a third 
party beneficiary of a construction contract was bound by the 
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arbitration clause contained in the contract.6 The plaintiff was 
not a signatory, but had rights to enforce certain contractual 
warranties as a non-party. It commenced an action seeking to 
enforce them. The defendant, a signatory and party to the 
contract, sought a stay of proceedings in favour of arbitration. 
The Court held that this was a matter of interpreting the 
contract language. It noted that some dispute resolution 
provisions applied only to “parties”, while other provisions 
referred more generally to all disputes arising under the 
contract and did not expressly apply only to “parties”. The 
arbitration provisions broadly required arbitration of “all 
disputes” under the contract. The Court therefore held that the 
plaintiff was required to arbitrate its contract warranty claims, 
even though it was neither a signatory to the arbitration 
agreement nor a party to the contract, but its non-contract claim 
in negligence was not arbitrable. 

Likewise, in LAPP Corporation v Alberta, the Alberta Court of 
King’s Bench applied agency principles to bind a non-signatory 
principal to an arbitration agreement to which its agent was a 
signatory.7 The arbitration agreement at issue was contained in 
an Investment Management Agreement between three Alberta 
public pension plans and Alberta Investment Management 
Corporation (AIMCo), a fully state-owned investment 
management services provider created by statute. The statute 
provides that AIMCo is an agent of the Crown in right of Alberta. 
The signatory pension plans commenced an arbitration against 
AIMCo for alleged investment losses, with Alberta as co-
respondent. Alberta contested jurisdiction on the basis that it 
was not a signatory to the arbitration agreement. The arbitrator 
agreed and made a preliminary ruling that he had no 
jurisdiction over Alberta; however, the Court ruled that Alberta 
was a necessary and proper party to the arbitration, as disclosed 

 
6 Husky Oil Operations Limited v Technip Stone & Webster Process Technology 
Inc., 2023 ABKB 545. 

7 LAPP Corporation v Alberta, 2023 ABKB 566. 
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principal.  AIMCo was an agent of the Crown “for all purposes” 
and had no power to act otherwise than on behalf of Alberta. 

These cases highlight the difference in approach as 
compared to Québec, where there has been a rising trend over 
the last couple of years of bringing non-signatories to 
arbitration agreements into arbitration in circumstances where 
claims between signatories and non-signatories are 
intertwined.8 This approach appears to be rooted in 
shareholder disputes where an arbitration clause is present in a 
shareholder agreement, to which corporate parties are bound 
by signatories who are officers, directors, and/or shareholders 
of the corporation. In such cases, courts in Québec have bound 
the individuals to the arbitration clause personally.9 Québec is 
an outlier in approaching the non-signatories issue in this 
manner. 

It will be interesting to follow subsequent case law on this 
issue across Canada, to see if one of these approaches to the 
issue of non-signatories prevails as the preferable one on a 
national basis. We expect that other provincial courts generally 
will prefer an approach grounded in known principles of 
contract interpretation and agency, rather than the “intertwined 
claims” approach currently used in Québec. 

III. COURT REVIEW OF TRIBUNALS’ PRELIMINARY RULINGS ON 

JURISDICTION 

In recent years, there has been a lack of clarity in the case 
law as to the nature of applications in which, following a 
tribunal’s ruling on jurisdiction “as a preliminary question”, the 

 
8 See, for example, Tessier v 2428-8516 Québec inc., 2022 QCCS 3159; Newtech 
Waste Solutions inc. v Asselin, 2022 QCCS 3537; 10053686 Canada inc. v Tang, 
2021 QCCS 3467; Cesario v Regnoux, 2021 QCCS 3009. 

9 Décarel inc. c Concordia Project Management Ltd., 1996 CanLII 5747 (QCCA), 
is the leading case on this approach. 
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court is asked to “decide the matter”.10 The Ontario Divisional 
Court clarified this issue in 2021 in Russian Federation v Luxtona 
Limited, finding that challenges to such jurisdictional rulings 
proceed by way of a hearing de novo.11 This decision, and its two 
contradictory lower court decisions, were reviewed in last 
year’s case law review.12 They were among the most-discussed 
arbitration cases in both 2021 and 2022.13 

The Divisional Court’s decision was appealed, and 
noteworthy in 2023 was the release of the Ontario Court of 
Appeal’s decision. The Court dismissed the appeal, upholding 
the Divisional Court’s decision.14 

As a result, Ontario’s highest court now has confirmed that a 
challenge to a jurisdictional determination decided “as a 
preliminary question” proceeds as a hearing de novo. This has 
significant implications for the evidence admissible on such a 
challenge, including that parties are entitled, as of right, to 
submit new evidence—although the Court cautioned parties 
that a failure to introduce evidence at the jurisdictional hearing 
before the arbitral tribunal may go to the weight of that evidence 
in a subsequent court challenge. 

 
10 See, for example, UNCITRAL Model Law on International Commercial 
Arbitration, UNCITRAL, Annex 1, UN Doc A/40/17 (1985), with amendments 
as adopted in 2006 (7 July 2006), art 16(3) [Model Law]; Arbitration Act, 
1991, SO 1991, c 17, s 17(7)-(8) [ON Arbitration Act]; Arbitration Act, RSA 
2000, c A-43, s 17(8)-(9). 

11 The Russian Federation v Luxtona Limited, 2021 ONSC 4604 (Div Ct). 

12  Lisa C Munro, “A Year in Review of Canadian Commercial Arbitration Case 
Law (2022)”, (2023) 3:2 Can J Comm Arb 181 at 187-191. 

13 For further detail on the underlying facts and lower court decisions in 
Russian Federation v Luxtona Limited, see Lisa C Munro, “A Year in Review of 
Canadian Commercial Arbitration Case Law (2022)”, (2023) 3:2 Can J Comm 
Arb 181, and Lisa C. Munro, “2021 Canadian Commercial Arbitration Case 
Law: A Year in Review”, (2022) 2:2 Can J Comm Arb 71. 

14 Russian Federation v Luxtona Limited, 2023 ONCA 393 [Luxtona]. 
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Luxtona (Divisional Court or Court of Appeal) has been 
followed and applied in all provinces that are home to Canada’s 
most significant arbitral seats.15 

Nevertheless, the future of the de novo review may not yet 
be finally settled. 

In reaching their conclusions, the Ontario Divisional Court 
and Court of Appeal in Luxtona relied on the “uniformity 
principle”—the desire that Ontario’s arbitration regime be 
coherent with those of other countries—and a “strong 
international consensus” in favour of a de novo hearing in these 
circumstances. The Ontario courts specifically cited Dallah Real 
Estate and Tourism Holding Company v The Ministry of Religious 
Affairs, Government of Pakistan,16 a 2010 decision of the UK 
Supreme Court, as the leading international case on this issue 
and representing a “strong international consensus”. 

However, in September 2023, the Law Commission of 
England & Wales issued a Final Report and draft bill in which it 
recommended reform of section 67 of England’s Arbitration Act 
1996; specifically, the provision governing court applications 
challenging an arbitral tribunal’s substantive jurisdiction 
(which includes whether there is a valid arbitration agreement; 
whether the arbitral tribunal is properly constituted; and what 
matters have been submitted to arbitration in accordance with 
the arbitration agreement).17 The Law Commission raised 

 
15 See, for example, Ontario (Minister of Northern Development, Mines, Natural 
Resources and Forestry) v HugoMB Contracting Inc., 2023 ONSC 3513 at para 
11; Hornepayne First Nation v Ontario First Nations (2008) Ltd., 2021 ONSC 
5534; lululemon athletica canada inc. v Industrial Color Productions Inc., 2021 
BCCA 428 at para 43; Hypertec Real Estate Inc. c Equinix Canada Ltd., 2023 
QCCS 2103 at para 24; Ong v Fedoruk, 2022 ABQB 557 at para 37. 

16 Dallah Real Estate and Tourism Holding Company v The Ministry of Religious 
Affairs, Government of Pakistan, [2010] UKSC 46. 

17 Law Commission, “Review of the Arbitration Act 1996: Final report and 
Bill”, Law Com No 413 (6 September 2023) <https://s3-eu-west-
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concerns with the current approach of requiring a “rehearing”; 
namely, the potential to cause delay and increase costs, and 
basic questions of fairness arising from the ability of a party to 
get a “second bite of the cherry”. Rather, the Law Commission 
recommended that rules of court limit what evidence and 
grounds of objection can be put before the court on a 
jurisdictional challenge when the applicant already has made a 
similar challenge before the arbitral tribunal.18 More 
specifically, the Law Commission’s recommendation is that 
courts not entertain any new grounds of objection, or any new 
evidence, unless it could not have been put before the tribunal 
with reasonable diligence, and that evidence not be reheard 
unless such rehearing is required by the interests of justice.19  

If the Law Commission’s recommended reforms are 
adopted, the result may be to challenge the “strong international 
consensus” in favour of a de novo hearing that underlies 
Luxtona. This may be a good thing. The current approach 
undermines the principle of competence-competence by 
allowing a party to ask a court to “decide the matter” of 
jurisdiction already decided by the arbitrator. Courts 
considering jurisdictional challenges in the coming years will 
need to contend with the potential of this fundamental shift in 
the approach to jurisdictional challenges, even in Model Law 
states. 

 
2.amazonaws.com/cloud-platform e218f50a4812967ba1215eaecede923f/ 
uploads/sites/30/2023/09/Arbitration-final-report-with-cover.pdf>; 
Arbitration Act of 1996, 35 I.L.M. 155 (1996), ss 30(1)(a)-(c) [English 
Arbitration Act]. 

18 Even if the Law Commission’s proposals are enacted into law unchanged, 
it will be up to the Civil Procedure Rules Committee to promulgate 
procedural rules codifying the Law Commission’s recommendations. 
Accordingly, although a bill was tabled on November 21, 2023 to enact the 
Law Commission report, it is not yet clear what the English approach to 
jurisdictional challenges will be. 

19 The Law Commission’s recommendation to this effect appears to be 
generally consistent with the view expressed by Dunphy J. in The Russian 
Federation v Luxtona Limited, 2018 ONSC 2419 (Comm List). 
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IV. APPOINTMENT OF AMICI CURIAE IN COURT REVIEW OF 

TRIBUNALS’ RULINGS ON JURISDICTION 

Hypertec Real Estate c Equinix Canada Ltd. involved three 
case management decisions arising in the context of an 
application challenging an arbitral tribunal’s jurisdiction to 
determine claims brought by the respondent by cross-demand 
in a commercial arbitration. This entry in that trilogy addresses 
a legal concept that has not been applied in Canada: the 
appointment of an amicus curiae to provide expertise on 
international arbitration law, and assist the court in its 
interpretation of arbitration legislation.20 

Generally, in judicial proceedings, a court has inherent 
jurisdiction to appoint an amicus curiae – or a “friend of the 
court” – to assist the court with its decision-making, by ensuring 
all relevant evidence and arguments are presented. This role is 
filled by a non-party to the proceeding, and may be one of non-
partisanship (e.g. when appointed to assist the court on a point 
of law) or partisanship (e.g. when appointed to provide legal 
assistance to a non-represented litigant). Historically, amicus 
curiae are appointed most frequently in criminal, constitutional, 
or other public interest related cases; however, there is no 
prohibition on their appointment in private matters. 

In Hypertec, the Québec Superior Court appointed amicus 
curiae to provide impartial legal submissions in the context of 
the jurisdictional challenge. Though the arbitration was 
governed by Québec law, the Court appointed a law firm located 
in Paris, France, as amicus curiae, based on that firm’s focus on 
international arbitration and its founder having been 
“universally regarded as one of the top practitioners worldwide 
and as a leading global authority in the field of commercial and 
investment treaty arbitration.” 

 
20 Hypertec Real Estate c Equinix Canada Ltd., 2023 QCCS 3061 [Hypertec]. 
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In the Court’s view, this appointment benefited not only the 
parties, but also the “development and growth of the law of 
arbitration in [Québec]”, as it would assist with achieving the 
policy goal that the law of arbitration procedure and practice be 
globally uniform to the extent practicable. The Court noted that 
this policy goal underlies the Model Law, and that principles of 
international arbitration previously have been considered and 
applied to domestic arbitrations in Québec. 

It is not surprising that a Québec court would look to 
international law for guidance when interpreting and applying 
principles of arbitration. More novel, however, is the Court’s 
suggestion that amicus curiae from another jurisdiction would 
be required for that guidance when there is so much local 
expertise. The Court in Hypertec premised its decision to 
appoint an amicus curiae on an “absence of adequate resources”, 
specifically: (i) the unavailability of “comprehensive national 
and international research capabilities” to the Court; (ii) the 
time and resources already expended by the parties in 
prosecuting the various issues between them; and (iii) the 
“thorny and important question-of-general-interest-and-
application” of an arbitral tribunal’s jurisdiction.21 Also relevant 
was the fact that the amicus curiae’s work would be completed 
on a pro bono basis, and therefore result in no cost to the parties 
or the judicial system.22 

V. MULTIPLE APPOINTMENTS AND ARBITRATOR BIAS 

The parties in Aroma were a franchisor and franchisee. Each 
alleged as against the other various breaches of the Master 
Franchise Agreement. It contained an arbitration clause, which 
provided that: 

…The parties shall jointly select one (1) 

neutral arbitrator… The arbitrator must be…a 

 
21 Hypertec, supra note 20 at paras 27-28 and 39. 

22 Ibid at para 33. 



 THE CANADIAN JOURNAL OF COMMERCIAL ARBITRATION 
 

 

86 

 

lawyer experienced in the practice of franchise 

law, who has no prior social, business or 

professional relationship with either party… 

The sole arbitrator was appointed by agreement of the 
parties. The terms of the arbitration clause were known to the 
arbitrator. They did not prohibit the appointment of an 
arbitrator who had a business or professional relationship with 
counsel for either party.  

While the Aroma arbitration was ongoing, the sole arbitrator 
accepted an appointment in an unrelated arbitration from the 
same lawyer who was counsel in the Aroma arbitration, without 
disclosing it. The Ontario Superior Court of Justice held that the 
arbitrator should have made disclosure, and set aside the award 
on the basis that the circumstances gave rise to a reasonable 
apprehension of bias.23 

Aroma is of interest for several reasons. It is the first 
significant multiple appointments case in Canada. The result 
was unexpected when compared to the facts and outcome in the 
2020 United Kingdom Supreme Court decision of Halliburton.24 
Finally, the Court’s analysis of the applicable legal tests and the 
facts relied upon was flawed; however, this likely did not affect 
the outcome. The decision is under appeal.25 It is hoped that it 
will be recognized that this decision demonstrates the need for 
greater predictability and consistency in arbitrator bias cases. 

In Aroma, counsel for the franchisor learned of the second 
appointment when the arbitrator emailed counsel in the Aroma 

 
23 The application was to set aside two awards, a final merits award and an 
award on costs and interest but for simplicity they are referred to here as 
“the award”. 

24 Halliburton, supra note 3. 

25 As of the date of writing this article, the appeal has been heard by the Court 
of Appeal for Ontario – with several arbitral institutions having obtained 
leave to intervene. However, the outcome of the appeal is not yet known. 
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arbitration concerning the final award. He mistakenly copied a 
lawyer from the firm acting for the franchisee who was not 
involved in the Aroma arbitration, but who was involved in the 
second arbitration, and did not copy all counsel at that firm who 
were involved. At first, the arbitrator simply apologizd for a 
clerical error in copying the wrong lawyer, but he later disclosed 
the second appointment. 

The arbitration was international and seated in Ontario. The 
franchisor apparently applied to the Court to set aside the award 
under section 34 of the Model Law on the basis of the arbitrator’s 
reasonable apprehension of bias.26 This is not a ground for set-
aside. The Court found its jurisdiction in Art. 34(2)(a)(iv), which 
provides for set-aside if “the arbitral procedure was not in 
accordance with … [the Model] Law.”27 In particular, where 
there is a reasonable apprehension of bias, Art. 18 of the Model 
Law is violated. It requires that “[t]he parties shall be treated 
with equality and each party shall be given an opportunity of 
presenting his case.”28 

On the issue of the arbitrator’s duty to disclose, the Court 
referred to the IBA Guidelines on Conflicts of Interest in 
International Arbitration,29 which it accepted as “widely 
recognized as an authoritative source of information as to how 
the international arbitration community may regard particular 

 
26 The franchisor relied upon Stuart Budd & Sons Ltd. v IFS Vehicle Distributors 
ULC, 2016 ONCA 60, which had nothing to do with either a set-aside 
application or an arbitration. 

27 Model Law, supra note 10, art 34(2)(a)(iv). 

28 Model Law, supra note 10, art 18. The Court cited Jacob Securities Inc. v 
Typhoon Capital B.V., 2016 ONSC 604 at para 33 [Jacob Securities]. This 
approach also is found in Vento Motorcycles, Inc. v United Mexican States, 
2023 ONSC 5964 at paras 46-47 [Vento]. 

29 International Bar Association, IBA Guidelines on Conflicts of Interest in 
International Arbitration (23 October 2014) 
<https://www.ibanet.org/MediaHandler?id=e2fe5e72-eb14-4bba-b10d-
d33dafee8918> [IBA Guidelines]. 
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fact situations in reasonable apprehension of bias cases.”30 The 
“Orange List” is a non-exhaustive list of circumstances, which, 
“depending upon the facts of a given case, may, in the eyes of the 
parties, give rise to doubts as to the arbitrator’s impartiality and 
independence”,31 and therefore give rise to a duty of disclosure. 
While the circumstances in Aroma did not fall within any of the 
circumstances listed, the Court observed that the IBA Guidelines 
explicitly state that, wile circumstances not on the “Orange List” 
are generally not subject to disclosure, “an arbitrator must make 
this assessment on a case-by-case basis”.32 For example: 

…[a]n appointment made by the same 

party or the same counsel appearing before an 
arbitrator, while the case is ongoing, may also 

have to be disclosed, depending on the 

circumstances.33   

The Court considered the circumstances. A significant factor 
was pre-appointment correspondence between counsel that 
made it clear that only an arbitrator with no connection to either 
the parties or counsel would be acceptable, supported by the 
parties’ evidence that they would expect disclosure of any such 
connection before appointment. Also a factor was that the 
arbitrator was a sole arbitrator and not a member of a tribunal. 
The franchisor argued that this was important because the sole 
arbitrator controlled the outcome. 

 
30 Quoting Jacob Securities, supra note 28 at para 41. The IBA Guidelines use a 
traffic light system to analyze duty to disclose circumstances: “Red List” (duty 
to disclose, clear conflict of interest); “Green List” (no duty to disclose, no 
apparent or actual conflict); and “Orange List” (duty to disclose). 

31 IBA Guidelines, supra note 29 at Part II, para 3. 

32 Ibid at Part II, para 6. 

33 Ibid at Part II, para 6. 

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc604/2016onsc604.html
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The Court then referred to case law, in particular 
Halliburton.34 There, Halliburton sought the removal of the 
arbitrator, who had accepted multiple ongoing appointments 
without disclosure (including one in which Halliburton’s 
opposing party had appointed him) arising out of the same 
event and involving the same subject matter and overlapping 
issues.35 The UK Supreme Court found that the arbitrator 
breached the duty to disclose the subsequent appointments.36 
In Aroma, there were no significant overlapping issues, and 
indeed no relationship between the two arbitrations except that 
the same law firm was involved as counsel.37 

Nonetheless, based upon all these circumstances, the Court 
concluded that the arbitrator ought to have disclosed the second 
appointment. 

It then considered the case law and the IBA Guidelines to 
determine whether there was a “reasonable apprehension of 
bias” on the part of the arbitrator, which is an objective test.38 

 
34 Halliburton, supra note 3. 

35 Halliburton sought to remove the arbitrator pursuant to s. 24(1)(a) of the 
English Arbitration Act, supra note 17, on the ground that “circumstances 
exist that give rise to justifiable doubts as to his impartiality”. The test was, 
“whether the fair-minded and informed observer, having considered the 
facts, would conclude that there was a real possibility that the tribunal was 
biased”. This too is an objective disqualification test, which the Court 
observed is similar to the “justifiable doubts” test in the Model Law, supra 
note 10. 

36 Halliburton, supra note 3 at para 74, applying the IBA Guidelines, supra note 
29, as best practices. 

37 Aroma, supra note 2 at para 54. 

38 Relying, in part, on the test in Committee for Justice and Liberty et al. v 
National Energy Board et al., [1978] 1 S.C.R. 369 at p. 394 [Committee for 
Justice and Liberty]: “[W]hat would an informed person, viewing the matter 
realistically and practically - and having thought the matter through – 
conclude. Would he think it more likely than not that [the decision-maker], 
whether consciously or unconsciously, would not decide fairly.” 
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This is a fact-driven analysis.39 Even though there was nothing 
in the terms of appointment that prevented the arbitrator from 
having a professional relationship with counsel, this degree of 
independence was important to the parties. The Court also was 
concerned about the lack of evidence about the circumstances 
concerning the second appointment, including who suggested 
the appointment of the arbitrator, “with all the other 
commercial arbitrators in Toronto”, and how much the 
arbitrator was paid.40 

The Court concluded that there was a reasonable 
apprehension of bias and that the award must be set aside. 

However, the Court’s analysis was flawed. 

First, the applicable test was blurred. Having correctly 
recognized that this was an international arbitration to which 
the Model Law applied, the Court used the “reasonable 
apprehension of bias” test. This language is found in the Ontario 
Arbitration Act, 1991.41 The Model Law uses the “justifiable 
doubts as to [the arbitrator’s] impartiality or independence” 
test.42 Both tests are objective and are treated as 
interchangeable, although without specific analysis.43 However, 

 
39 The Court accepted the following principles: the threshold for a finding of 
real or perceived bias is high; the presumption of impartiality is high; the 
inquiry is objective and requires a realistic and practical review of all the 
circumstances from the perspective of a reasonable person; there must be 
supporting evidence and mere suspicion is insufficient; and when 
considering bias, context matters. 

40 Aroma, supra note 2 at paras 84-87. 

41 ON Arbitration Act, supra note 10, s 13(1), which sets out the test for 
challenge of an arbitrator. 

42 Model Law, supra note 10, art 12(1), which sets out the test for challenge 
of an arbitrator. 

43 See IBA Guidelines, supra note 29 at Part I, Explanation to General Standard 
2, para (b), and Committee for Justice and Liberty, supra note 38. See also J 
Brian Casey, Arbitration Law of Canada: Practice and Procedure, 4th ed 
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the Court failed to appreciate that the test for the duty to 
disclose under the Model Law is not the same; a breach of the 
duty to disclose does not necessarily meet the “justifiable 
doubts” test.44 This likely did not affect the outcome, but the 
importance of a correct analytical approach in cases with such 
significant consequences cannot be overstated. 

Second, the Court failed to address the fact that the IBA 
Guidelines place disclosure obligations on the parties, not just 
the arbitrator.45 Some of the Court’s criticisms of the 
circumstances surrounding the second appointment appear to 
be directed at counsel for the franchisee, but the Court did not 
explore the extent to which those duties applied to counsel and 
the potential consequences.46 

Third, some of the Court’s findings that led to its conclusion 
on duty to disclose are problematic. The arbitrator did not know 
of the pre-appointment correspondence between counsel, so it 
could not have formed any part of his disclosure decision. Also, 
having accepted the authority of the IBA Guidelines, the Court 
failed to reconcile its conclusion that it was a factor that the 
arbitrator was the sole arbitrator with the IBA Guidelines, which 
specifically state that the same duty applies to sole arbitrators 
and members of tribunals.47 

Fifth, the Court did not consider whether counsel’s pre-
appointment correspondence constituted an amendment to the 
arbitration agreement and, if so, whether there was a breach of 
the arbitration agreement. That would engage Model Law Art. 

 
(Huntington: JurisNet LLC, 2020) at 412, quoted in Aroma, supra note 2 at 
para 70. 

44 IBA Guidelines, supra note 29 at Part I, Explanation to General Standard 3, 
para (c). 

45 IBA Guidelines, supra note 29 at Part I, General Standard 7, and Part II, 
Practical Application of General Standard 3.3. 

46 See Aroma, supra note 2 at paras 84-87. 

47 IBA Guidelines, supra note 29, Part I, General Standard 5. 
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34(2)(a)(iv), which provides that an award may be set aside if 
“the composition of the arbitral tribunal … was not in 
accordance with the agreement of the parties…”.48 

Finally, the Court relied upon Halliburton only to support its 
conclusion that the arbitrator should have made disclosure, but 
it failed to address two essential facts. Unlike Aroma, Halliburton 
involved circumstances in which the two arbitrations had 
significant overlap. Also, while the UK Supreme Court found that 
the arbitrator had breached his duty to disclose, this did not 
result in his removal because: there was a lack of clarity on the 
duty to disclose; there was no suggestion that the arbitrator was 
deriving a “secret” financial benefit; and there was unlikely to be 
any overlap in legal or evidentiary submissions.49 Those factors 
reasonably could have affected both the Aroma arbitrator’s view 
of his duty to disclose and the outcome of Aroma. 

This comparison demonstrates the unpredictable results 
that can arise because the analysis is entirely factually driven, 
determined on a “case-by-case basis”.50  

A more recent example of this is Vento Motorcycles v United 
Mexican States, in which the Ontario Superior Court made a 
finding that there was a reasonable apprehension of bias on the 
part of the arbitrator in an international arbitration case.51 
Vento argued that the award should be set aside pursuant to 
Model Law Art. 34(2)(iv), on the ground that “the composition 

 
48 Model Law, supra note 10, art 34(2)(a)(iv). 

49 Halliburton, supra note 3 at para 149. 

50 See Jacob Securities, supra note 28, an international arbitration case in 
which the Court found that the arbitrator had no duty to disclose (and no 
means to discover) that his former firm had a potential conflict of interest 
and determined that there was no “reasonable apprehension of bias”. See 
also Vento, supra note 28, an international arbitration case where the Court 
did not undertake a duty to disclose analysis, but found that there was a 
“reasonable apprehension of bias” on the part of the arbitrator. 

51 Vento, supra note 28. 
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of the tribunal was not in accordance with the agreement of the 
parties…” because of justifiable doubts as to the arbitrator’s 
impartiality and independence. During the arbitration, counsel 
for one of the parties contacted one of the arbitrators on a three-
person tribunal several times to offer him a potentially lucrative 
appointment on an arbitrator roster. The communications were 
discovered by the opposing party only after the award was 
issued. The Court found that the arbitrator’s conduct gave rise 
to a reasonable apprehension of bias. However, it exercised its 
discretion to not set aside the award.52 The tribunal issued a 
unanimous award and there was a presumption of impartiality 
of the other two arbitrators, so any bias on the part of one 
arbitrator did not affect the outcome; there was therefore no 
unfairness and no denial of natural justice. 

It is difficult to reconcile the outcomes in Halliburton, 
Aroma, and Vento. Even though the IBA Guidelines were 
referred to in all three cases, they are neither exhaustive nor 
prescriptive, and can never provide bright-line tests for 
disclosure or bias in all circumstances. However, courts should 
not limit their analysis to “case-by-case” fact findings without a 
coherent legal analytical framework and consideration of the 
policy considerations underlying the IBA Guidelines. After all, 
the IBA Guidelines are intended to promote greater certainty and 
uniformity.53 Aroma presents an opportunity for the Court of 
Appeal to provide a principled framework for the analysis in 
future Model Law bias cases. 

 
52 See Vento, supra note 28 at para 49 and Model Law, supra note 10, art 34(2), 
which provides that an arbitral award “may” be set aside by the Court. See 
also Popac v Lipsyc, 2016 ONCA 135 at para 45, referred to in Aroma, supra 
note 2 at para 24. 

53 IBA Guidelines, supra note 29 at Introduction, para 3. 



 THE CANADIAN JOURNAL OF COMMERCIAL ARBITRATION 
 

 

94 

 

VI. CONCLUSION 

The decisions highlighted above shine a light on how 
Canadian courts view their role in the arbitration process. They 
are merely recent examples of much broader trends. 

In some contexts, courts lean into their overarching 
supervisory role and adopt a less deferential approach to 
arbitration, such as calling for a de novo hearing when reviewing 
an arbitral tribunal’s preliminary ruling on jurisdiction, and 
thereby undermining the fundamental principle of competence-
competence. In other contexts, courts seek guidance in respect 
of arbitration issues that they perceive as beyond their own 
expertise, as shown by the Québec court’s appointment of 
amicus curiae in a jurisdictional challenge. Both of these 
outcomes were premised on the court’s acknowledgment of the 
importance of maintaining uniformity in international 
arbitration law, while the differing approaches across Canada to 
treatment of non-signatories highlight the need for uniformity 
to achieve certainty and consistency in the application of 
domestic and international arbitration law principles. Similarly, 
the Ontario approach to arbitrator bias, which is focused on a 
fact-driven, case-by-case analysis, fails to provide the guidance 
necessary for predictability on an issue that is fundamental to 
arbitration. 
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YCAP AND CJCA INTERVIEW OF KEVIN 

NASH 

This interview is one in a series of interviews 
undertaken as a joint project between Young Canadian 
Arbitration Practitioners, YCAP, and the Canadian Journal 
of Commercial Arbitration, CJCA, with leading members of 
the Canadian international arbitration community.  

Jack Maslen (BLG), Sara Nadeau-Seguin (Teynier Pic) 
and Hannah Johnston (CJCA) lead the interview of Kevin 
Nash, the current Registrar of the Singapore International 
Arbitration Centre. 

JM: Good evening, good morning Kevin, thanks again for 
joining us today. Just to start off: what was your 
professional background before you made your to 
Singapore?  

KN: Thanks very much to both of you. It is great to be here.  

I am very proud to be a member of the ever-expanding 
Canadian diaspora in international arbitration with most every 
international arbitral jurisdiction now being well-represented 
with Canucks. In terms of my journey, I look at it as a slow 
eastward shift from Western Canada. I was born and raised in 
Calgary, completed my undergraduate degree at Mount Allison, 
read law and received my JD at Osgoode Hall, and then worked 
in Toronto at one of Canada’s ‘Seven Sister’ law firms. Given my 
interest in arbitration, I had to make the choice of whether to go 
‘all in’ with international arbitration or stay in Canada and hope 
to be able to balance commercial litigation with at least some 
arbitration. Taking everything into consideration, I left the 
relatively safe confines of law firm life in Canada and made the 
choice to take an LLM in Sweden at Stockholm University’s 
International Commercial Arbitration Law (ICAL) program. 
Following that, I took another chance and interviewed by video 
for an institutional job at an emerging institution called the 
Singapore International Arbitration Centre (SIAC). I arrived in 
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Singapore not knowing anyone but confident that Singapore 
was going to be the next big thing in arbitration. As everyone 
would have seen, according to the Queen Mary University of 
London-White & Case LLP Survey 2021, Singapore is now tied 
with London as the leading seat of arbitration in the world and 
SIAC is ranked behind only ICC as the second most preferred 
institution in the world. Maybe I made lucky choices?  

JM: Was there something that drew you to SIAC or Asia 
in particular, or was it more just looking to get into the 
institution side?  

KN: Immediately following my LLM, I attended a training 
course in Italy which drew some of the leading practitioners in 
arbitration. At the time, I was considering offers at law firms in 
Europe, returning to my firm in Canada, or working at an 
institution. At the end of the course, I had the chance to sit down 
for drinks with one of the true leaders in the field who distilled 
my options down to the following question: “Do you want to be 
successful or do you want to be good? If you want to be 
successful, you should definitely practice internationally. But, if 
you want to understand arbitration in a nuanced and 
meaningful way, you should consider working at an institution. 
You will become an expert in procedure and have a portfolio of 
hundreds or thousands of cases instead of a piece of a few files.” 
He was certainly correct on all counts. There is no better 
learning than working at a fast-paced and high-volume 
institution.  

The opportunity to be based in Asia also factored in my 
decision-making. When I look at some of the most exciting 
jurisdictions in arbitration, and the most dynamic economies, 
many or most of them are located in Asia. It is even more 
exciting to think that Asian arbitration is still on the upward 
slope of the growth curve on the way to the ‘Asian Century’ for 
arbitration. As a Canadian, it is also nice to work in a place where 
it is 30 degrees every day.   
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JM: Where do you see yourself in five or ten years? 

KN: I generally do not engage in much planning beyond the 
next month or the next institutional project. Sometimes things 
are so busy at SIAC that the goal is just to get through the week 
with every one of SIAC’s 1,000 active cases being carefully 
managed and in good shape.  

For me, in much the same way as I advise SIAC’s Counsel, the 
priority is always to make sure that I am getting better as a 
lawyer and continuing to develop as an arbitration practitioner. 
As I have been restructuring the SIAC Secretariat in 2023, I have 
focussed on making sure that the texture of the work continues 
to improve for all the lawyers in my team. The good news is that 
institutional work in 2023 is much different than it was 10 years 
ago in terms of the skill and precision required from the case 
managers. Law firms are also starting to appreciate the rigour of 
the work and my best recruiting pitch for the SIAC Secretariat is 
the history of placement of SIAC Counsel in leading disputes 
groups.  

The only prediction that I would make for myself is that I will 
naturally still be working in arbitration and hopefully helping to 
improve the practice and enjoying it just as much as I do right 
now in Singapore at SIAC.   

JM: In terms of your day-to-day work, do you have a 
favorite part of your role?  

KN: I will be slightly indulgent and choose two very different 
aspects of the job: (i) big, chunky policy issues and overall 
“institution building”; and (ii) the purely technical side of things, 
which is best exemplified through the scrutiny of awards.  

On the policy side, I have enjoyed and appreciated being part 
of SIAC’s growth from a regional institution into a truly global 
player. Along the way, I was fortunate to be a part of the creation 
and development of innovative new procedures such as 
Emergency Arbitration, Expedited Procedure, and Early 
Dismissal through four revisions to the SIAC Rules. One of the 
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big, recent moves has been the establishment of SIAC’s newest 
overseas office, SIAC Americas, which is located in Rockefeller 
Placa in New York and headed by my friend and longtime 
colleague from the SIAC Secretariat, Adriana Uson. With SIAC on 
the ground in North America, hopefully there will be lots of 
opportunities for interaction and collaboration with the 
Canadian arbitration community. Adriana has lots of exciting 
things on the docket for SIAC Americas in the coming years.  

On the technical side, one of the biggest value-adds at SIAC 
is the review or ‘scrutiny’ of awards. In SIAC arbitrations, every 
award has to be reviewed and approved by the Registrar prior 
to issuance. During the course of my career at SIAC, I have likely 
reviewed more than 1,000 awards but that first moment when I 
open an award is still exciting. It’s almost the same feeling as 
opening up a good novel that you have been waiting to read. As 
the scrutiny process is a two-stage mechanism at SIAC, with 
SIAC Counsel taking the first cut and the Registrar/Deputy 
Registrar performing the final review, it is also fun to see the 
way that SIAC Counsel develop into true “scrutiny experts” with 
deep knowledge on how to protect awards against potential 
challenges.  

I particularly like reviewing decisions on jurisdiction and 
admissibility which is likely my quiet preference over, for 
instance, a merits award on quality of steam coal. As an 
arbitration practitioner, there is always a new angle to be 
discovered and you can never have too much experience on 
jurisdiction.  

JM: In Canada, maybe unlike some more “mature” 
arbitration jurisdictions, a lot of the arbitrations from my 
clients are ad hoc. If you were to advise parties of the 
benefits of having an institutional versus an ad hoc 
arbitration, are there clear benefits to using an institution?  
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KN: I am increasingly open-minded in terms of the best 
mechanisms to resolve disputes and cases are often “horses for 
courses”. However, by and large, and all else equal, I do think 
that institutional arbitration is more effective than ad hoc 
arbitration. In my view, one of the biggest misconceptions is that 
ad hoc arbitrations will somehow be faster and more cost-
effective than institutional arbitrations. This is simply not the 
case based on my observations of around 5,000 cases. It is 
uncontroversial that there is a direct relationship between the 
duration of the proceedings and the overall legal spend, and 
institutions are experts in ensuring that arbitrations stay on 
track and conclude in a timely fashion. Institutional fees also 
make up only a small fraction of the overall costs of an 
arbitration. In my view, the institutional versus ad hoc debate is 
largely over and the more relevant questions for users are the 
choice of institution, seat, applicable laws, and whether the case 
would benefit from any complementary mechanisms such as 
negotiation or mediation.  

JM: This is perhaps a difficult question because there’s a 
tension with efficiency, but is transparency and an increase 
in transparency an objective of the institution? If so, what 
steps are being taken in that regard?  

KN: SIAC was actually a first-mover and perhaps moved too 
soon on the issue of transparency in arbitration. In the SIAC 
Rules 2013, we introduced a provision to provide that SIAC 
would have the authority to publish anonymized awards. 
Unfortunately, due to some negative feedback from our users, 
we had to pull this mechanism back and subsequently 
determined that SIAC would only publish awards with the 
express consent of the parties.  

For SIAC, and in my personal view, the exercise on 
publication going forward will need to be done with prudence 
and it should be a commercial approach. I have discussed 
publicly on quite a few occasions that SIAC will be including 
publication provisions in the 7th Edition of the SIAC Rules which 
is slated for release in 2024. The important fine point for SIAC 
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will be the modality to allow any party to “opt-out” of the 
publication provision. We also need to be cognisant that many 
parties prefer and select SIAC on the basis of our strong 
confidentiality provisions.  

Thinking a bit out loud, I take the view that there are two, 
broad components to transparency: (i) public transparency; and 
(ii) transparency within the proceedings. On the first point, 
institutions need to strike a balance with the very good features 
of public transparency to advance arbitration scholarship and 
enhance the integrity of the proceedings against the view that 
everyone wants transparency but on ‘someone else’s case’. On 
the second point, transparency within the proceedings, and 
allowing parties to look behind the institutional veil and 
understand the decision-making process is also important and 
institutions need to be accountable. Overall, on the shoulders of 
some very progressive moves over the past decade, 
transparency in arbitration is in a good place right now and SIAC 
will hope to help move transparency forward.   

JM: Another thing we wanted to get your views on are 
some questions around access to justice. Is this something 
that's on the institutions’ radar, increasing access to 
justice?  

KN: It’s critically important and there are still barriers to 
entry into the arbitral process. Third-party funding is an 
important plank to improving access to justice and Singapore 
paved the way for a third-party funding regime by abolishing 
the historic torts of champerty and maintenance in 2017. SIAC 
was also one of the first institutions to include express 
provisions on third-party funding in the SIAC Investment 
Arbitration Rules 2017. It’s worked well. 

SIAC is also moving towards the introduction of a properly 
cost-effective procedure for lower value cases which will be 
unique to the major institutions. We are going to see how far we 
can push the envelope on the costing for this procedure. It’s 
really exciting and it will be a boon for parties with good cases 
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but who may not have the resources to secure funding or deal 
with the front-loading of fees and deposits in international 
arbitration. These low-cost cases will also have an ancillary 
benefit of giving SIAC a bigger mandate to appoint younger, 
first-time arbitrators.  

…  

HJ: We often talk about how arbitrating remotely is a lot 
greener, it can be more efficient. Obviously there are so 
many benefits. But just to play devil’s advocate, are there 
any negatives you perceive? Anything that may be lost with 
an increase in virtual proceedings?  

KN: Virtual hearings have really changed the game for 
arbitration and SIAC now has a full docket of in-person hearings, 
virtual hearings, and hybrid hearings. The most common 
complaint that we hear from external counsel is that you lose 
‘the feel of the room’ and arbitrators often wonder whether 
virtual hearings affect their assessment of witness credibility. 
There are also subtle differences between virtual advocacy and 
in-person advocacy and questions as to whether an advocate 
can really persuade a tribunal and tell a compelling story of the 
case over an internet connection. Based on my observations, 
these concerns are vastly outpaced by the great benefits that 
virtual hearings have brought to arbitration hearings in terms of 
efficiency, reduced costs, allowing a broader playing field of 
participants, and making arbitration greener. The most typical 
case at SIAC would now have the interlocutories handled 
virtually with the evidentiary hearing in-person.  

HJ: You mentioned [before the recording began] that the 
SIAC Secretariat has 16 lawyers who are qualified in 13 
different jurisdictions. But what is SIAC doing to diversify 
arbitral panels?  

You are quite right. Including me, and hoping that I count 
correctly, the SIAC Secretariat is comprised of lawyers qualified 
in Canada, the United States, Singapore, India, China, Malaysia, 
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the Philippines, Vietnam, Indonesia, Georgia, Nepal, Colombia, 
and Sri Lanka. Given that SIAC has received cases from parties 
from more than 100 jurisdictions, the effectiveness of our case 
management depends on this diverse staffing of lawyers.  

In terms of the diversity of appointments, in 2022, when 
SIAC is called upon to make the appointment, we appointed 
almost 50% women arbitrators. Institutions are really leading 
the way on this initiative. The overall diversity of appointments 
is something that Lucy Reed and I discuss on a regular basis and 
give effect to on appointments. My general refrain on diversity, 
and based on my experience, diverse arbitrators make for better 
arbitrations and the appointment of arbitrators at SIAC needs to 
match our diverse and global user-base. We therefore prioritise, 
among many other factors, gender diversity, geographic 
diversity, ethnic diversity, cultural diversity, diversity of 
background, qualifications and experience, and generational 
diversity.  

Overall, and I might have to supplement my earlier answer, 
developing arbitrator careers is another great part of my job, 
and I get a lot of satisfaction from recommending or making a 
solid first-time appointment. As anyone who has worked at an 
institution would understand, institutions take great care on 
every appointment, and it is difficult to appoint off a CV without 
additional information. For that reason, we are always 
canvassing the world, speaking with practitioners, looking at 
second-chair or third-chair counsel on SIAC cases, staying 
abreast of the counsel who are active in court, and determining 
the practitioners who would merit a first-time appointment. Of 
course, there is the much-discussed, “chicken or the egg” 
dilemma where the conventional thinking is that you cannot get 
appointed as an arbitrator … unless you have already been 
appointed as an arbitrator. This is where the institutions carry 
the day. I am very confident that the Case Management Teams 
at every institution take similar pride in appointing first-time 
arbitrators and giving an opportunity to deserving candidates. I 
have personally seen so many good stories of first-time 
arbitrators who were initially appointed on a 50,000 dollar case 
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10 years ago who now regularly sit on cases on the north side of 
100 million.   

HJ: How does SIAC promote or achieve diversity if the 
parties themselves are driving the process and they're not 
selecting diverse panels? 

KN: Great point. The institutions are doing well but we need 
more forward-thinking from parties and co-arbitrators. 
Fortunately, there are lots of opportunities for institutions to 
make appointments where parties are not able to agree. Under 
the SIAC Rules, unless the parties otherwise agree, the default 
position is that a sole arbitrator will be appointed as parties are 
generally not able to reach an agreement on a joint nomination. 
SIAC also generally appoints the third and presiding arbitrator 
on three-member tribunals, makes appointments on behalf to 
three-member tribunals when one side is not participating, and 
may appoint all three arbitrators in three-member, multi-party 
situations.  

The goal with these institutional appointments is to put 
diverse and talented arbitrators in a position to succeed and 
help to build their standing in the arbitration community which 
will result in these arbitrators picking up party-nominations 
and co-arbitrator nominations. For the same reason, and given 
the public platform, we also consider diversity in all of our 
outreach initiatives and capacity-building. 

I heard a very good joke recently by someone who 
mentioned that they received a nomination list for prospective 
arbitrators that ‘looked like it came from the 1990s’. If we really 
want to develop and future-proof arbitration, we need to make 
sure that we are building a bigger tent with our arbitrator 
appointments.  

JM: Thinking about some of the readers of this interview, 
Canadian law students or young Canadian lawyers thinking 
about careers in international arbitration, who are 
considering making courageous steps like you did a 
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number of years ago. Do you have any advice or comments 
for them, or lessons learned that you think are relevant to 
share?   

KN: The best advice given to me was to “be good”. I would 
take the liberty of adding a few more words to that advice and 
suggest that students should also be patient, collegial, and 
flexible in approach.  

Students and young lawyers might be surprised at the 
willingness of arbitration practitioners to help them chart a 
career path. I receive dozens of emails from students every week 
and I am always willing to provide advice or sit down for a chat 
because I remember how difficult it was to break into 
international arbitration. I know that this same sentiment is 
shared by many of my friends in arbitration at all levels of 
seniority.  

On the patience point, it is important to realise that there is 
no ‘one way’ to be successful and arbitration is a marathon 
rather than a sprint. Among the expanding options, a young 
practitioner could start in litigation, in arbitration practice, in 
academia, in-house, or working at an institution. I can think of 
more than a few successful arbitrators who spent the bulk of 
their career working in corporate law and had no experience in 
disputes before setting out as an arbitrator.  

Finally, on flexibility, my view coming out of my LLM was 
that I would go anywhere in the world for the best opportunity 
in arbitration. Now that there is a direct flight from Vancouver 
to Singapore, maybe I will see a few more Canadians making the 
same choice to set up their arbitration practice in Singapore.  

JM, HJ: Thank you!  



 

 



 

 

 

 



 

 

 

 



 

 

 

 

 

 



 

 

 

 



 

 

 



  


