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Successfully appealing arbitral awards has long been a
challenging task in Canada. Canadian courts tend to grant leave
to appeal awards only when narrow and specific statutory
grounds are established and, even when they grant leave,
seldom overturn awards. Arguably, still greater challenges
confront parties seeking to set aside awards; Canada’s courts
have narrowly interpreted the grounds for setting aside arbitral
awards under both the domestic and international Arbitration
Acts, and their interpretations remain largely consistent across
the country’s provinces and territories.

In this context, it is perhaps unsurprising that some parties
facing unfavourable awards launch broad challenges listing
numerous grounds for appeal and set-aside. The decision of the
Saskatchewan Court of King's Bench [SKKB] in Gencore
Properties GP Inc. v Kowbel illustrates the breadth of some
parties’ challenges to arbitral awards, and the sceptical attitude
of Canadian courts toward broad challenges.! Gencore v Kowbel
shows that a “kitchen sink” approach to challenging awards can
be counterproductive, and that parties should generally confine
their challenges to established legal frameworks.

I. THE COURT’S DECISION

The award originated from a commercial dispute between
Gencore (a real estate developer) and a group of investors, who
signed a Limited Partnership Agreement [LPA] creating an
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entity to purchase and manage nine apartments in a property
development in Moose Jaw. Disagreements arose between the
parties, which were referred to arbitration. The arbitrator
eventually awarded the claimants their damages, half of the pre-
judgment interest claimed, and costs. Gencore filed applications
under ss 45(2) and 46 of Saskatchewan’s Arbitration Act.

S 45(2) permits a party to appeal an award on a question of
law if the arbitration agreement so provides or with leave of the
court, which the court shall grant only if it is satisfied that:

(a) The importance to the parties of the matters at
stake in the arbitration justifies an appeal; and

(b) Determination of the question of law at
issue will significantly affect the rights of the
parties.

S 46 of the Act empowers courts to set aside an award only
on one or more of the grounds listed in that provision, which
include a party’s legal incapacity, invalidity of the arbitration
agreement, and corruption or fraud.

In its application for leave to appeal, Gencore challenged
“many aspects, if not every aspect, of the Arbitrator’s [a]Jward.”?
It divided its allegations of legal error into 11 categories,
including interpretation errors, jurisdictional defects, and lack
of evidence, with the individual alleged errors numbering at
least 123.*

The SKKB confined its inquiry to determining whether any
of the issues raised by the appellant were correctly identified as
questions of law. In doing so, the court relied on the decision of
the Supreme Court of Canada (SCC) in Teal Cedar Products Ltd. v

2 The Arbitration Act, 1992, SS 1992, ¢ A-24.1 [the Act].
3 Gencore v Kowbel, supra note 1 at para 35.

4 Ibid at para 41.
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British Columbia.’ In Teal Cedar, the SCC held that contractual
interpretation can involve an “error of law” where “the decision-
maker interpreted the factual matrix isolated from the words of
the contract” and effectively created a new contract.’ In the
same passage, the SCC emphasized the distinction between an
arbitrator applying the principle properly—a question of mixed
fact and law—and an arbitrator applying the proper principle—
a question of law.’

To identify an appealable question of law, the SKKB also
relied on Schafer v Schafer, where the Alberta Court of King's
Bench found that, “[i]f the specific issue is capable of only one
conclusion, it will often be considered a question of law.
However, if the specific issue is capable of a range of reasonable
outcomes, that issue ‘almost always’ is considered to be a
question of fact or a question of mixed fact and law.”® The SKKB
also relied on Association of Academic Staff of the University of
Alberta v University of Alberta (Board of Governors), where it was
observed that courts must “exercise caution” and conduct a
“robust analysis” when deciding whether an applicant’s framing
of an issue truly establishes an error of law as required by
statute.’

After referring to the relevant case law on identifying
questions of law in arbitration appeals, the Gencore v Kowbel
court set out five foundational points to distinguish between
questions of law and mixed questions of fact and law:

1. Courts must be cautious of generalized
complaints about the outcome “masquerading
as questions of law”.

52017 SCC 32, [2017] 1 SCR 688 [Teal Cedar].

6 Ibid at para 65.

7 Ibid.

82023 ABKB 448 [internal citation omitted] [Schafer].
%2024 ABCA 350 at para 8.
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2. Whether an arbitrator properly interprets a
contract is a question of mixed fact and law.

3. Whether an arbitrator properly applies a legal
principle is a question of mixed fact and law.

4. An arbitrator’s preference for the evidence of
one witness over that of another witness is
not, on its own, an error of law.

5. An allegation that a trier of fact failed to
provide sufficient reasons is not a stand-alone
ground for an appeal.10

Applying this rubric, the Court found that only one of the
issues raised by Gencore was “capable of only one conclusion”
and thus satisfied the test laid down in Schafer: the arbitrator’s
order of pre-award interest. Accordingly, leave to appeal was
granted on this point alone. With respect to Gencore’s allegation
that the arbitral award lacked sufficient reasons, the Court
added this helpful obiter dictum:

[A] complaint about insufficient reasons must be
tethered to some suggestion that the reasoning
pathway of the Arbitrator cannot be discerned. A
simple statement that the reasoning is insufficient
does not automatically elevate the allegation into
a question of law. If that were the -case,
dissatisfaction with a ruling could improperly
masquerade as a question of law.

The Court also rejected Gencore’s application to set aside the
award based on the grounds specified in ss 46(1)(c) and (f) of
the Act. Gencore had applied for set-aside under s 46(1)(c) of
the Act, arguing that the arbitrator had decided questions
beyond the scope of the Notice to Arbitrate. The Court dismissed
this argument on two grounds. First, during the proceedings, the

10 Gencore v Kowbel, supra note 1 at para 63.
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arbitrator had (correctly) advised the parties that he had
jurisdiction to grant “such further and other relief as counsel
may advise and the arbitrator may allow” and that because the
parties were represented by competent counsel who “are
deemed to know the law”, the arbitrator could not be limited
only to those claims raised in the Notice to Arbitrate.!'!
Moreover, the Court reasoned, even if the arbitrator had erred
in law in addressing these claims, section 46(1)(c) was not
“intended to address this kind of complaint”. Second, Gencore
did not raise any objections during or after the hearing, so it had
acquiesced to the arbitrator deciding these claims.!?

Gencore also claimed that the award should be set aside
because Gencore had not received notice that a 2016 appraisal
of the disputed properties would be relied upon, and because
the arbitrator ruled on a claim that the Claimants had indicated
they would not pursue. These errors, Gencore argued,
constituted violations of s 46(1)(f) of the Act, which provides
that an award may be set aside if “the applicant was not treated
equally and fairly, was not given an opportunity to present a
case or to respond to another party’s case, or was not given
proper notice of the arbitration or of the appointment of an
arbitrator.” The Court rejected both arguments, reasoning once
again that the statutory provision Gencore relied on was not
meant to “ground complaintssuchas those raised by
Gencore”.!> Moreover, given the “context of expedited
proceedings in an arbitration hearing”, Gencore had not been
treated unfairly or unequally.'*

Ultimately, the Court granted Gencore leave to appeal only
the arbitrator’s order of pre-award interest and dismissed all of

! Ibid at para 80.
12 Ibid at para 81.
13 Ibid at para 83.
14 Ibid.
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Gencore’s other allegations of legal error and claims for set-
aside of the award.

II. COMMENTARY

Gencore v Kowbel provides a valuable addition to existing
case law on appeals from domestic arbitral awards. While all
provinces that permit appeals generally limit those appeals to
questions of law, uncertainty persists regarding the
circumstances in which courts will identify a pure question of
law, or an extricable error of law within a mixed question of fact
and law. The Court’s review of jurisprudence across several
provinces informed its list of five “foundational points”, which
represents a helpful distillation of the Canadian case law on
arbitral appeals.

Previous assessments of Canadian courts’ approaches to
arbitral appeals have focused on the SCC’s decision in Sattva
Capital Corp. v Creston Moly Corp,”” and on rulings from
appellate courts in Ontario and British Columbia.!® Although
each of these decisions was made within the scope of its
respective provincial arbitration act, the laws of most Canadian
provinces permit appeals on questions of law, either with the
agreement of the parties or with leave of the court. The SKKB’s
decision in Gencore v Kowbel is a welcome aid to parties, and
perhaps to courts in other provinces, in identifying the
circumstances in which leave to appeal an arbitral award should
be granted.

152014 SCC 53,

16 See, for example, Joshua Karton et al, “Arbitration Appeals on Questions of
Law in Canada: Stop Extricating the Inextricable!” (2023) 3:2 Can J Comm Arb
138.



